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PER CURI AM *

| gnaci o Guerra-Garza was convicted by a jury of possession
wth intent to distribute less than one hundred kil ograns of
mar i huana. The district court sentenced CGuerra-Garza to thirty-
three nonths’ inprisonnent and three years’ supervised rel ease.

CGuerra-Garza chal l enges as i nproper and prejudicial comments

"Pursuant to 5THCQR R 47.5 the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



made by the Assistant United States Attorney (AUSA) during his
openi ng cl osi ng argunent. The comments, as appel |l ant characterizes
them inplored the jury to take part in the war on drugs and
proposed that in order to acquit Guerra-Garza, the jury woul d have
to find that the CGovernnent’s w tnesses commtted perjury and
engaged in a conspiracy. GQuerra-Garza contends that the coments
inproperly bolstered the credibility of governnent w tnesses,
distracted the jury’'s attention from the evidence, and
inperm ssibly interjected broader issues into the case. He
contends that the Governnent’s evidence on the issue of his
know edge of the mari huana was weak and inconsistent. He argues
that the AUSA's coments interfered with the jury’'s assessnent of
the evidence, and he asserts that the inproper coments were not
cured by instruction. He argues that the comments affected the
verdi ct and the fairness and integrity of the proceedi ngs, anounted
to plain error, and require reversal.

We nmust deci de whet her the di sputed remarks were i nproper and
whether the remarks “prejudiced the defendant’s substantive
rights.” United States v. Munoz, 150 F.3d 401, 414, 415 (5th Cr
1998). (Q@uerra-Garza concedes that reviewis for plain error as no
obj ecti on whatever was nmade below. Under plain error review, we
will reverse a conviction “‘only if the governnent’s closing

argunents seriously affected the fairness or integrity of the

proceedings and resulted in a mscarriage of justice.”” United



States v. Knezek, 964 F.2d 394, 399 (5th Gr. 1992). The
“prosecutor’s coments nust be considered in the context of the
entire trial.” 1d. at 400.

I f we assune for the purpose of argunent that the chall enged
coments, separately or in conbination, were inproper, we nust
decide if “the jury would have found [CGuerra-Garza] guilty had it
not been for the prosecutor’s inproper argunent.” United States v.
CGoff, 847 F.2d 149, 165 (5th Gr. 1988). To do so, we consider the
magni tude of the statenents’ prejudice, the curative effect of any
“cautionary instructions,” and the strength of the evidence on
guilt. United States v. Tonblin, 46 F.3d 1369, 1389 (5th Gr.
1995) .

Def ense counsel did not object to the AUSA s cl osi ng comment s,
and thus, the district court did not give specific curative
i nstructions when the chal |l enged conmments were made. Prior to the
presentation of evidence and in the charge, the district court
directed the jury to consider only the evidence, nanely the
testinony given under oath and the exhibits that were admtted.
The district court instructed the jury that statenents and ar gunent
made by the district court and the | awers were not evidence. See
United States v. Wly, 193 F.3d 289, 299-300 (5th G r. 1999)
Tonblin, 46 F.3d at 1390-91; United States v. Parekh, 926 F.2d 402,
408-09 (5th CGr. 1991). The jury is presuned to follow its

instructions. WIly, 193 F.3d at 299.



CGuerra-Garza was indicted for <conspiracy to distribute
mar i huana and for possession with intent to distribute |ess than
one hundred kil ograns of marihuana. The jury, which acquitted
CGuerra-Garza on the conspiracy charge, did not allow the AUSA' s
closing cooments to influence its decision on the issue of GQuerra-
Garza' s involvenent in a drug conspiracy. The jury determ nes the
credibility of the witnesses and was free to discredit Guerra’s
testi nony on know edge. See United States v. Mrtinez, 975 F.2d
159, 161 (5th Cir. 1992).

In light of the evidence presented, which was significantly
stronger than that mnimally necessary to sustain a conviction, and
the district court’s instructions, Cuerra-Garza has not shown that
the prejudicial effect of the AUSA's comments “‘affected the
fairness or integrity of the proceedings and resulted in a
m scarriage of justice.’” Knezek, 964 F.2d at 400. Accordingly,
the judgnent of the district court is

AFFI RVED.



