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PER CURI AM *

OGscar Armando M randa appeals the denial of his notion to
di sm ss, on double jeopardy grounds, two counts of an indictnent
charging that he conspired to possess nmarijuana with intent to
distribute it, and that he conspired to inport marijuana. M randa
al so appeals the ruling that evidence introduced at his earlier
trial for possession of marijuana, which resulted in an acquittal,

wll be adm ssible at his trial on the conspiracy charges.

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



The denial of a pre-trial notion to dismss an indictnent
based on double jeopardy grounds is inmmedi ately appeal abl e under
the coll ateral order doctrine. See United States v. Brackett, 113
F.3d 1396, 1398 (5th Cir.), cert. denied, 522 U.S. 934 (1997);
United States v. Coldwell, 898 F.2d 1005, 1008 (5th Cr. 1990).
Questions of law concerning the denial are reviewed de novo.
Brackett, 113 F.3d at 1398.

Mranda is not entitled to dism ssal of the conspiracy counts
because “a substantive crinme and a conspiracy to conmt that crine
are not the ‘sane offence’ for double jeopardy purposes”. United
States v. Felix, 503 U S. 378, 389 (1992).

Mranda also is not entitled to dism ssal of the conspiracy
counts on a collateral-estoppel theory of double |jeopardy.
Col |l ateral estoppel “will conpletely bar a subsequent prosecution
if one of the facts necessarily determned in the fornmer trial is
an essential el enent of the subsequent prosecution”. Brackett, 113
F.3d at 1398. The district court properly refused to dism ss these
counts because “none of the essential elenents of the offense of
conspiracy to possess with intent to distribute marihuana was
‘necessarily decided” in [Mranda s] prior possessiontrial”. 1d.
at 1399.

Concerning Mranda’s assertion that the evidence of the
marijuana seizure fromhis earlier possession trial should not be

admtted at the conspiracy trial, he maintains that his acquittal



in the possession case conclusively established that he did not
possess marijuana on or about 19 Novenber 1999, as alleged in the
possessi on i ndictnent. Accordingly, Mranda contends that the
doctrine of collateral estoppel prevents the Governnment from
i ntroduci ng that evidence. See id. at 1398 (“This court has
consistently held that collateral estoppel may affect successive
crimnal prosecutions in one of two ways. First, it wll
conpletely bar a subsequent prosecution if one of the facts
necessarily determined in the fornmer trial is an essential el enent
of the subsequent prosecution. Second, while the subsequent
prosecution may proceed, collateral estoppel wll bar the
i ntroduction or augnentation of facts necessarily decided in the
prior proceeding.”)

The district court’s order concerning this issue was an
evidentiary ruling and did not inplicate the notion to dism ss the
i ndi ct nent . As Mranda nmade clear in his objections to the
magi strate judge’s report and recommendati on, his request was that
his “Motion to Dism ss I ndictnment due to Doubl e Jeopardy be granted
and in the alternative, that the Governnent be barred from
i ntroduction or augnentation of the facts determ ned against it in
a prior proceedi ng based on the doctrine of Collateral Estoppel”
(Enphasi s added.)

Accordingly, for this interlocutory appeal, we do not have

jurisdiction over the evidentiary ruling. See, e.g., United States



v. Deerman, 837 F.2d 684, 690 n.1 (5th Cr.) (stating, in the
context of an interlocutory appeal of the denial of a notion to
dismss an indictnent, that “[w] e decline to determ ne whet her any
of the governnent’s evidence used in the earlier trial nust be
excluded onretrial”), cert. denied, 488 U S. 856 (1988). Although
the Governnent does not address this jurisdictional issue, “[i]t
goes w thout saying that, if necessary, we nust exam ne sua sponte
the basis of our jurisdiction”. United States v. Wst, 240 F. 3d
456, 458 (5th Cir. 2001).

We note that, in Brackett, an interlocutory appeal fromthe
denial of a notion to dism ss the indictnment, our court considered
whet her coll ateral estoppel prevented, in a subsequent conspiracy
trial, the adm ssion of evidence froma prior drug possession trial
in which the defendant was acquitted. |In Brackett, however, the
district court had suppressed the evidence and our court had
jurisdiction, pursuant to 18 U.S.C. § 3731, over the Government’s
appeal of the suppression order.
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