IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-51262
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
PATRI CI A TEALER,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
1: 01- CR- 124- ALL- SS
~ Cctober 9, 2002
Bef ore H G3 NBOTHAM DAVIS, and WENER, Crcuit Judges.
PER CURI AM *

Def endant - Appel | ant Patricia Teal er appeals her guilty-plea
conviction for possession with intent to distribute cocai ne base.
Teal er contends that her counsel m sinfornmed her of the sentence
she would receive followng her guilty plea, constituting

ineffective assistance, and that in turn this msinformtion

rendered her plea involuntary. Teal er asserts further that

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



substitute counsel was also ineffectiveinfailingtofile a notion

to withdraw her plea because of prior counsel’s ineffectiveness.
Cenerally, a Sixth Amendnent claimof ineffective assistance

of counsel may not be raised on direct appeal unless the district

court has addressed the issue. United States v. Scott, 159 F.3d

916, 924 (5th Gr. 1998). |If the defendant rai ses such a claimfor
the first tinme on appeal, we shall reach the nerits only when the
record is sufficiently developed to permt a fair evaluation of the

defendant’s allegations. United States v. Hi gdon, 832 F.2d 312,

313-14 (5th Gr. 1987). In this case, the record is sufficiently
devel oped for us to address Tealer’'s ineffective-assistance-of-
counsel clainms, which we do.

To prevail on a claimof ineffective assistance of counsel,
the defendant nust show that (1) counsel’s perfornmance was
deficient, and (2) the deficient performance prejudiced the

defense. Strickland v. Washi ngton, 466 U. S. 668, 687 (1984). The

two-part Strickland test applies when a guilty plea is chall enged

on the basis of ineffective assistance of counsel. Hill .
Lockhart, 474 U S. 52, 58 (1985).
A qguilty plea nust be know ng, voluntary, and intelligent.

Hobbs v. Bl ackburn, 752 F.2d 1079, 1081 (5th G r. 1985). Before

accepting a guilty plea, a trial court nust ascertain that the
def endant “has a full understanding of what the plea connotes and

of its consequence.” Boykin v. Alabama, 395 U. S. 238, 244 (1969).

In a post-plea situation, the defendant bears the burden of
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establishing the invalidity of his guilty plea. Bonvillain v.

Bl ackburn, 780 F.2d 1248, 1251 (5th G r. 1986).

A review of the instant record establishes that Teal er was
properly advised of the applicable punishnent range and that her
sentence would be determned in accordance with the Sentencing
Qui del i nes. The record also reveals that she had reviewed and
under st ood her plea agreenent. Nothing in the record suggests that
her counsel was ineffective, so Tealer’s plea cannot be found to
have been i nvol untary on that score. Furthernore, evenif Tealer’s
attorney had m sadvi sed her regarding her likely sentence, that is
not the kind of mstake that can vitiate a guilty plea. See United

States v. Gracia, 983 F. 2d 625, 629 (5th Cr. 1993)(contention that

def ense counsel m sinfornmed def endant about |ikely sentence i s not
sufficient to set aside guilty plea when the trial court properly
advi sed the defendant regardi ng the possibl e maxi num sent ence).
As there is no basis for concluding that Tealer’s plea was
i nvoluntary, her substitute counsel could not have failed to
provide effective assistance by not filing a notion to have

Tealer’s plea withdrawmn. See Koch v. Puckett, 907 F.2d 524, 527

(5th Gr. 1990) (in context of ineffective assistance claim
counsel is not required to nmake futile notions or objections).
Accordingly, Tealer’s conviction based on her guilty plea is

AFFI RVED.
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