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Before JONES, SM TH and SILER,“ Circuit Judges.

SILER, Circuit Judge:™

“Judge of the United States Court of Appeals for the Sixth
Circuit, sitting by designation.

“Pursuant to 5m Gr R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 51« CGr R 47.5. 4.



Plaintiffs Peter Hal nos and Peter Halnbs & Sons, Inc
appeal the summary judgnent granted in favor of Defendants John
Gl bert, Digital Mot or wor ks, I nc. (“DM ™), and Unbrella
Acqui sitions, Inc., a/k/a Newo (“Newco”), for breach of contract,
tortious interference wth business opportunity, abuse of process,
def amati on, tortious interference wth, and breach of,
i ndemmification rights, and securities fraud. W AFFI RM

BACKGROUND

Gl bert and Varick Foster were the founders of DM. @G| bert
and Foster each owned 47.5 percent of the stock in the conpany. By
1999 their interests diverged and they becane unable to work
together. On Novenber 10, 1999, Halnos net wwth G| bert and Foster
to discuss a sale of Glbert’s shares in DM. The parties do not
agree as to what occurred at this neeting. Halnos believes that an
oral agreenent was reached whereby Gl bert was granted the option
to purchase Foster’s DM shares for $10 million plus a nondil utable
ten percent equity interest, consisting of nonvoting shares in DM
or any successor conpany, within thirty days of Novenber 10. |If
Glbert failed to nake a tinely tender of both the noney and the
equity interest, Halnmos had the right and obligation within a
reasonable time to purchase Glbert’'s shares for $1 mllion plus a
nondi lutable ten percent nonvoting equity interest. G | bert

contends that no agreenent was reached at the Novenber 10 neeti ng.



On Novenber 11, 1999 Foster sent a letter to Gl bert and
Hal nros to “follow up” the Novenber 10 neeting. In the letter
Foster states that:

[We have agreed that if in the next 30 days [Glbert] is

able to secure financing in the anount of ten mllion
dollars ..., | will at the end of the period sell to
[Glbert] all of my [DM] shares for ten mllion dollars

cash and ten percent of any subsequent sale or cash-out

of DM. |If after 30 days [Glbert] is not able to secure

the required cash financing, Peter Hal nbos in association

wth nme will purchase all of [Glbert’s] shares in DM

for one mllion dollars ($1,000,000.00) cash and ten

percent of any subsequent sale or cash-out of DM.
The letter was signed only by Foster. The difference (which the
parties treat as dispositive) between the terns set out in this
letter and the purported oral agreenent is the condition upon which
Hal nos’s right to purchase Gl bert’s stock vests. Under Hal nbs’s
view of the facts regardi ng the oral agreenent reached on Novenber
10, Glbert was required to tender both $10 mllion and a
nondi l utable ten percent interest in DM to Foster. Under the
terms of the letter, however, Glbert was required only to provide
$10 mllion wthin 30 days. Glbert’s conveyance of the
nondi | ut abl e ten percent, while part of the purchase price, was not
part of the condition that determ ned whether Hal nos had the right
to purchase the stock.

On Decenber 10, thirty days after the neeting, G/ bert
tendered to Foster $10 million in cash and an executed conm t ment

by Gl bert to cause Foster to receive ten percent of any subsequent

sale or cash out of DM. Hal nbs argues, however, that Glbert’s



tender was defective because prior to Decenber 10 other investors
becane i nvol ved in the transaction and as a result G| bert could no
| onger tender a nondilutable ten percent interest in DM. On
Decenber 11, Foster rejected Glbert’s tender. On Decenber 17 and
20, Halnmos tendered $1 million plus a ten percent equity interest
to Glbert which was rejected by Gl bert.

The district court granted sunmary judgnent on all of Hal nbs’s
cl ai ns. Wth respect to all of the clains except defamation, the
district court granted sunmmary judgnent because in its view
al though an oral agreenent was reached on Novenber 10, it was
super seded by the Novenber 11 letter which in the district court’s
view set forth the conplete terns of the agreenent. The court held
t hat under the Novenber 11 agreenent G | bert provided an adequate
tender and thus Halnos’s rights were not triggered. Additionally,
the district court held that Halnmpbs did not have standing to
challenge Glbert’s tender to Foster. The district court also
granted summary judgnent on the defamation claim holding that
Halnbs is a limted purpose public figure and that he failed to
produce evidence that Gl bert nade a defamatory, fal se statenent
while acting with actual nalice.

STANDARD OF REVI EW
W review a district court's grant of summary judgnent de

novo. Hodges v. Delta Airlines, Inc., 44 F.3d 334, 335 (5th Grr.

1995) (en banc). Sunmary judgnent i s appropriate when, view ng the



evidence and all justifiable inferences inthe |ight nost favorable
to the non-noving party, there is no genuine i ssue of material fact
and the noving party is entitled to judgnent as a matter of |aw.

Hunt v. Cronmartie, 526 U. S. 541, 552, 119 S. . 1545, 1551-52, 143

L. BEd. 2d 731 (1999); see also Fed. R Cv. P. 56(c).
DI SCUSSI ON

This dispute boils down to whether the Novenber 10 oral
agreenent or the Novenber 11 letter is the controlling agreenent
bet ween Hal nos, Gl bert, and Foster. For the Novenber 11 letter to
constitute a contract there nust be “(1) an offer; (2) an
acceptance in strict conpliance with the terns of the offer; (3) a
nmeeting of the mnds; (4) each party’'s consent to the terns; and
(5) execution and delivery of the contract with the intent that it

be mutual and binding.” Copeland v. Alsobrook, 3 S.W3d 598, 604

(Tex. App.-San Antonio 1999, pet. denied). The Novenber 11 letter
was signed only by Foster. While there are no Texas cases hol di ng
that a letter signed by only one party to a contract can nullify a
bi ndi ng oral agreenent reached anong nultiple parties, under Texas
| aw a contract need not be signed for the contract to be valid; a
party may accept a contract “by his acts, conduct or acqui escence

in the terns of the contract.” Heart hshire Braeswood Pl aza Ltd.

Pship v. Bill Kelly Co., 849 S.W2d 380, 392 (Tex. App.-Houston

[14th Dist.] 1993, wit denied).

The district court held that Hal nos recogni zed Foster’s letter



as the contract when Hal nos’s attorney, as part of Hal nos’s tender,
forwarded an unsigned irrevocable commtnent to cause Glbert to
receive ten percent of any future cashout of DM. The unsigned
docunent recites, “Wiereas, on Novenber 10, 1999, Gl bert agreed to
sell to Peter Halnmos ... all of Glbert’s stock ... in DM as set
forth expressly in that certain |letter fromFoster to Gl bert and
Hal nos, dated Novenber 11, 1999.” The district court also pointed
to Halnos’'s silence regarding the Novenber 11 letter after he
received it despite the purported mstake in reducing the oral
agreenent to witing as evidence denonstrating that he accepted the
letter. Thus, it appears that the Novenber 11 letter constituted
a valid contract.

The record before us contains conflicting evidence as to
whet her an oral agreenent was reached by Halnos, Foster, and
Gl bert on Novenber 10. Assum ng arguendo, that Hal nbs’s view of
the facts is correct and that an oral agreenent was reached on
Novenber 10, we still conclude that the district court’s grant of
sunmary judgnent was proper. This is because even if an oral
agreenent was nade on Novenber 10, the agreenent nerged into the
Novenber 11 letter. Under Texas |aw, “when the sane parties to an
earlier agreenent |later enter into a witten integrated agreenent

covering the sanme subject matter,” the earlier agreenent nerges

into the subsequent witten agreenent. Carr v. Wiss, 984 S . W2ad

753, 764 (Tex. App.-Amarillo 1999, pet. denied). |f the previous
agreenent nerges into the subsequent witten agreenent, then
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evi dence of prior oral agreenents is inadm ssible parol evidence.
Id. (“the ‘nmerger doctrine’ is an analogue of the parol evidence
rule”).

Before one contract is nerged into another, the subsequent
contract nust: (1) be between the sane parties as the first; (2)
enbrace the sanme subject matter; and (3) nmust have been so i ntended

by the parties.” Kona Tech. Corp. v. Southern Pac. Transp. Co., 225

F.3d 595, 612 (5th Gr. 2000). In this case, there is no question
that the subsequent contract (the Novenber 11 letter) was between
the sane parties and enbraced the sane subject natter
Furthernore, given that the letter explicitly stated that it was a
“follow up” to the Novenber 10 neeting, we find that there is no
genuine issue of material fact as to whether the letter was
intended to nerge with the prior oral agreenent. Therefore, we
hol d that the Novenber 10 oral agreenent, if nade, nerged into the
Novenber 11 letter and as such evidence of the oral agreenent is
i nadm ssi bl e parol evidence.

Hal nos argues that the court should have allowed parol
evi dence regarding the Novenber 10 nmeeting because (1) the
Novenber 11 letter is not fully integrated, (2) the Novenber 11
letter is anbi guous, and (3) parol evidence is always adm ssible to
establish whether a condition precedent was satisfied. These
argunents are not persuasive.

I ntegration occurs when the partiesintend that a witing wll
be the final and conpl ete expression of their agreenent. Aboussie
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v. Aboussie, 441 F. 2d 150, 154, reh’'q granted on ot her qgrounds, 446

F.2d 56 (5th Gr. 1971). A witten letter agreenent is inconplete
when it is “facially inconplete and requires extrinsic evidence to
clarify, explain or give neaning to its terns; or ... when viewed
in light of the circunstances surrounding its execution, the
writing does not appear to be the conpl ete enbodi nent of the terns

relating to the subject matter of the witing.” Jack H Brown &

Co. v. Toys "R Us, Inc., 906 F.2d 169, 174 (5th Gr. 1990)

(internal citations omtted). On its face, the letter at issue
here identifies the parties, the object of the contract (the DM
stock), the price to be paid, and the conditions upon which each
party has a right to tender performance. While perhaps not the
nmost thorough contract ever witten, the letter is a conplete
contract.

Hal nos al so argues that the statenent regarding his right to
purchase Glbert’'s stock if “[Glbert] is unable to secure the
requi red cash financing [to purchase Foster’s stock]” is anbi guous
because the letter also refers to Foster’s receiving ten percent of
any future cashout of DM. “The question of whether a contract is

anbi guous is one of lawfor the court.”" R& P Enters. v. LaGuarta,

Gavrel & Kirk, 1Inc., 596 S.W2d 517, 518 (Tex. 1980). The

condition as expressed in the letter is not anbiguous; it is clear
that Hal nos’ s ri ghts depended upon whether G | bert arranged for the
cash financing. Wile Glbert may have been required to provide
both cash and a nondilutable equity interest to purchase Foster’s
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stock, the letter clearly conditions Halnbos’'s rights only on
Glbert’s inability to obtain $10 million in cash

Finally, Hal nbs contends that parol evidence is adm ssible to
show t he condition precedent to Hal nos’ s rights under the contract,

citing to De La Mrena v. Ingenieria E Maquinaria De Guadal upe,

S.A, 56 SSW3d 652 (Tex. App.-Waco 2001, no pet.). De La Mrena
does not state or even suggest, however, that parol evidence of a
condition precedent is always adm ssible when the condition is
expressed in awitten contract. Oral conditions precedent cannot
be proven by parol evidence when the alleged oral condition is

inconsistent with the witten instrument. Texas Workers'

Conpensation Ins. Fund v. Texas Empl oyment Conmmi n, 941 S. W2d 331,

334 (Tex. App.-Corpus Christi 1997, no pet.) (citing Baker v.

Baker, 183 S W2d 724, 728 (Tex. 1944) (on petition for
rehearing)).

In sum the Novenber 11 letter was a valid contract, which by
its ternms required Glbert only to tender $10 mllion within 30
days, which he did. Therefore, the district court was correct in

awardi ng summary judgnment to the defendants.!? Hal nos’ s ot her

DM and Newco argue that Halnpbs's right to buy Glbert’s
stock for $1 million if Glbert failed to make a sufficient tender
for Foster’s stock for $10 mllion is a |iquidated damages cl ause
that is an unenforceable penalty. This argunent is wholly | acking
in nmerit. Halnobs's ability to buy the stock at a lower price is
not conpensation for a breach but sinply a provision contingent on
a condition failing to occur.



chal l enges to the district court’s ruling are |ikew se unavailing.?

AFFI RVED.

2The district court also granted summary judgnent on Hal nbs’ s
defamation claim holding that Halnbos is a [imted purpose public
figure and that Halnmpbs had failed to produce any adm ssible
evidence of the alleged defamatory statenments or that the alleged
statenents were fal se and nade with actual nalice. Halnobs asserts
that the court erred in granting sunmary judgnent because it had
not allowed sufficient tine for discovery to occur. Halnos did not
file a Rule 56(f) affidavit requesting tine for additiona
di scovery in the | ower court.

A district court’s denial of a notion for additional tine for
di scovery under Fed. R CGv. P. 56(f) is reviewed for abuse of
di scretion. Beattie v. Mdison County School Dist., 254 F.3d 595,
605 (5th Gr. 2001). Even if Halnos did invoke Rule 56(f), he has
not nmade the required show ng. When the court granted summary
judgnent it specifically noted that Hal nos had deposed seven DM
wor kers who worked at DM when the allegedly defamatory statenent
was sent out over the DM enmail system Al so, the period for
di scovery had cl osed si x weeks before the court entered the summary
j udgnent . Hal nos’ s argunent does not explain why nore tine for
di scovery would help him find the alleged defamatory statenent
given that this issue was in the case fromits inception
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