IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 01-60016

Summary Cal endar

AUDREY FAYE HOCKER

Plaintiff - Appellee - Cross - Appell ant

VI CTORI A S SECRET STORES, | NC

Def endant - Appellant - Cross - Appellee

Appeal fromthe United States District Court
for the Southern District of M ssissipp
No. 01-60016

Novenber 21, 2001

Before KING Chief Judge, and JOLLY and DEMOSS, Circuit Judges.
PER CURI AM *

Def endant - Appel | ant - Cross- Appel l ee Victoria s Secret Stores,
Inc. appeals the district court’s judgnent on an age
discrimnation claimin favor of Plaintiff-Appellee-Cross-
Appel I ant Audrey Faye Hooker. Hooker cross-appeals the district
court’s judgnent in favor of Defendant on a claimfor intentional

infliction of enotional distress and the court’s award of damages

Pursuant to 5THCQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



and attorney’'s fees and expenses. For the follow ng reasons, we
AFFI RM
| .  FACTUAL AND PROCEDURAL HI STORY

I n August of 1996 at age fifty-nine, Plaintiff-Appellee-
Cross- Appel | ant Audrey Faye Hooker began work as an Assi st ant
Manager for enpl oyer Defendant-Appel |l ant-Cross- Appel | ee
Victoria’s Secret Stores, Inc. (“VSS’) in one of their retai
lingerie stores. Hooker had nearly twenty years experience in
the retail lingerie field. Hooker began at one VSS | ocation but
t hen asked for, and received, a transfer to VSS s Metro Center
| ocation. The store manager, Erin Titman, served as Hooker’s
direct and sole supervisor at that |ocation and was hired within
a few nonths after Hooker’'s transfer. Hooker estimated Titman's
age as “early 30s” during the relevant tine. In July of 1998,
Hooker resigned from VSS.

On May 11, 1999, Hooker filed an age discrimnation claim
agai nst VSS under the Age Discrimnation in Enploynment Act of
1967, 29 U.S.C. 8§ 621 et seq. (1999) (“ADEA’), alleging
constructive discharge, as well as a clai munder M ssissipp
state law for enotional distress. VSS subsequently filed a
nmotion for summary judgnment on both clains, which the district
court denied. Both clainms went to trial in June of 2000. At the
cl ose of Hooker’s case, VSS filed a notion for judgnent as a

matter of |aw pursuant to Rule 50(a) of the Federal Rules of



Cvil Procedure (“FRCP’). The district court granted VSS s FRCP
50(a) notion as to the state law claimof intentional infliction
of enotional distress, but denied the notion as to the ADEA
claim The jury rendered a verdict in favor of Hooker on the
ADEA cl ai m and awar ded back pay damages in the anobunt of

$46, 655. 05. The jury also determ ned by special interrogatory
that VSS had willfully violated the ADEA. Hooker then noved for
front pay damages and attorney’ s fees and, based on the jury’'s
finding of willful violation, for |iquidated danages. The
district court denied the front pay notion with prejudice and
awar ded | i qui dated damages in the anmount of $46,655.05. The
district court granted Hooker’s notion for attorney’s fees, but
reduced the requested award. VSS noved to alter or anend the

j udgnent on the ADEA cl ai mpursuant to FRCP 59(e), or for a new
trial pursuant to FRCP 59(a). Hooker noved for a new trial on
her claimof intentional infliction of enotional distress
pursuant to Rule 59(a). The district court denied all three
noti ons.

VSS appeal s the judgnent in favor of Hooker on the ADEA
claimand the district court’s denial of the notions to alter or
anend the judgnent and for new trial. Hooker cross-appeals the
district court’s grant of VSS s notion for judgnent as a matter
of law on the enotional distress claimand its denial of her

motion for a newtrial on that claim Hooker also cross-appeals



the district court’s denial of front pay and the reduction of her
attorney’ s fee award.
Il. ADEA CLAIM
A. Standard of Review

VSS is unclear and inconsistent in its briefing regarding
whet her it now appeals the district court’s denial of its FRCP
50(a) notion for judgnent as a matter of |aw on the ADEA cl aim
or whether it appeals the jury's verdict for Hooker on the three
subst antive ADEA issues, including, constructive discharge,
di scrim natory age-based animus, and mtigation of danages; or
whet her it appeals the district court’s “uphol di ng” of the
verdi ct on those three substantive issues inplicit in the court’s
denial of VSS' s two FRCP 59 notions. Al three substantive ADEA
i ssues were submtted to the jury, which made findings for Hooker
on all three. \Whether this court reviews the district court’s
original denial of judgnent as a matter of |aw subsequent to a
jury verdict on any of those three issues, or whether we review
the jury verdict itself, this court applies a deferenti al
“sufficiency of the evidence” standard in light of the fact that

there are jury findings on all three issues. See, e.qg., Cozzo v.

Tangi pahoa Parish Council-President Gov't, 262 F.3d 501, 507 (5th

Cir. 2001) (“We review de novo [a] district court’s ruling on a
nmotion for judgnent as a matter of |law but note that, in an

action tried by a jury, such a notion is a challenge to the | egal



sufficiency of the evidence supporting the jury s verdict.”)
(internal quotation and citation omtted). W reviewthe
district court’s denial of VSS s notions to alter or anend the
judgnent on the verdict, and for new trial, for abuse of

di scretion. Younmans v. Sinon, 791 F.2d 341, 349 (5th G r. 1986)

(notion to alter or anmend judgnent); Wodhouse v. Magnolia Hosp.
92 F.3d 248, 256 n.6 (5th Cr. 1996)(new trial). The sufficiency
of the evidence standard has been defined by this court to nean
that even where reasonable jurors could differ on conflicting
evidence that fails to “overwhel mngly” support either party’s
case, the evidence is nevertheless sufficient if reasonable m nds
could nmake the challenged jury finding of fact based on specific

evidence in the record. See, e.qg., Hansard v. Pepsi-Cola Mtro.

Bottling Co., Inc., 865 F.2d 1461, 1464-65 (5th Cr. 1989) (“The

evidence in this [ ADEA] case supported neither side
overwhelmngly. It follows that there is sufficient evidence to
support the jury’'s determ nation that [the enpl oyee] was

di scharged.”); Haun v. ldeal Indus., Inc., 81 F.3d 541, 546-47

(5th Gr. 1996) (upholding a jury verdict of age discrimnation
despite recognition of a “substantial conflict in the evidence
presented” and noting that where “[t]he jury heard both sides and
the jury spoke” then “[t]hat is about all there is to say about

age discrimnation liability in this case”).



B. Constructive D scharge
A showi ng of constructive discharge requires that the
plaintiff prove by a preponderance of the evidence that the
enpl oyer nmade the enpl oyee’s working conditions so intol erable
that a reasonabl e enpl oyee woul d feel conpelled to resign. See

Brown v. Bunge Corp., 207 F.3d 776, 782 (5th Cr. 2000). This

court considers several factors relevant to a determ nation that
an enpl oyee reasonably could have felt her working conditions
were sufficiently intolerable, including: (1) denotion; (2)
reduction in salary; (3) reduction in job responsibilities; (4)
reassi gnment to nenial or degrading work; (5) reassignnent to
wor kK under a younger supervisor; (6) badgering, harassnent, or
hum liation by the enployer calculated to encourage the

enpl oyee’ s resignation; or (7) offers of early retirenent or
conti nued enploynent on terns | ess favorable than the enpl oyee’s
former status. 1d. (internal quotation omtted). This court has
further held that a determnation of intolerability “depends on

the facts of each case”, and that the factors are consi dered

singly or in conbination’”, indicating that no one factor

predom nates. See id. (quoting Barrow v. New Ol eans Steanship

Ass’'n, 10 F. 3d 292, 297 (5th Gir. 1994)).

The jury heard the follow ng evidence, inter alia,

regarding the intolerability of Hooker’s work situation. Hooker

testified that she was the only enpl oyee required during her



tenure to cone into norning neetings, to return hone, and then to
return to the store later in the afternoon to work. Hooker
testified that on one occasi on when she had pain in her foot that
made her unable to stand, she asked Titman to find a repl acenent
for her, but because on that day the | ocation was short-staffed,
Titman tol d Hooker that Hooker must report to work. Hooker
testified that Titman then told Hooker, “I don’t care if you go
down there and you sit on a stool all day.”

Hooker further testified that, on another occasion, when
Titman was assisting a custoner and attenpting to sell that
custoner sone lingerie, Titman pointed toward Hooker and told the
custoner that “even” Hooker wore VSS's “G string panties.” Wile
Hooker admtted that she agreed with and si gned one performance
eval uation given to her by Titman, Hooker testified that she did
not agree with a second performance eval uati on given a few nonths
before she resigned, but signed the evaluation in the belief that
she could not get her nerit increase w thout signing. Hooker
testified that she felt belittled by Titman and that the
supervi sor treated no other workers as harshly as Hooker.

The jury also heard testinony of Hooker’s co-workers
regardi ng VSS supervisor Titman’s treatnent of Hooker. Kym
Wggins testified that Titman was continually “condescendi ng”
toward Hooker and al ways “sounded so exasperated” when dealing
w th Hooker, and that Titman did not act in the same nmanner
toward ot her workers. doria Proctor testified that when talking

7



to enpl oyees ot her than Hooker, Titman was “nice”, but that when
tal king to Hooker, the supervisor used a “reprimnding-a-child
type” voice. Proctor further testified that the “tone of voice
that [the supervisor] would use with [ Hooker] versus everybody
el se” was so noticeably different that it pronpted Proctor to
start paying closer attention to the relationship between Hooker
and Tit man.

Cory Wfford, testified that Titman nmaintained a
condescendi ng tone toward Hooker and singled out Hooker for
constant criticismnot given to younger, |ess experienced workers
who made simlar m stakes. W fford testified that Titman
constantly nmade remarks about Hooker’s age and “i nconpeten[ce]”
in front of himand other workers and that the supervisor
mai nt ai ned such a constant “hostile” manner toward Hooker that
Wfford considered it “harassnment.” Donyelle Russell testified
t hat Hooker was singled out for harsher criticismthan other
wor kers, criticismRussell said was delivered in a “loud[er]” and
nmore “upset” manner than criticismgiven to other workers.

Russell testified that Titman treated workers other than Hooker
“normal [ly]”, but that Titnman nade repeated remarks regardi ng how
Hooker should “quit” because she was too “old.” Russell further
testified that if she had been treated in the sanme manner by
Titman as was Hooker, Russell “probably would have left.”

VSS contends that this evidence is insufficient to support a
finding of constructive discharge because it is specious, because

8



the evidence is susceptible to different interpretations, and
because sone of the evidence -- such as the two performance
eval uations signed by Hooker leading to at | east one nerit
increase -- mtigates any picture of intolerability. VSS clains,
for exanple, that the coment made by Titman to the custoner
regardi ng Hooker’s wearing of Gstrings was a “truthful[]”
attenpt to assist that customer.? VSS further contends that sone
of the co-workers’ testinony is of limted val ue because those
workers had limted contact with Hooker due to the fact that they
worked only in a physically co-joined VSS fragrance store, but
not for the VSS |ingerie business, and because the workers did
not work during every shift Hooker worked with Titnman.?3

This is not an incontrovertible case for constructive

di scharge inplicating a nultiplicity of the seven criteria this

2 VSS also clainmed that the incident between Hooker and
Titman on the day Hooker requested | eave fromwork for foot pain
was nerely an attenpt by the supervisor to “accommodat[e]” Hooker
by suggesti ng Hooker place a chair on the floor and only perform
supervi sory duties that day.

3 VSS nekes an argunent in the alternative that, even if
this court upholds the jury finding of constructive discharge,
Hooker failed to establish an “adverse ultimte enpl oynent
decision,” as is required by the ADEA and Title VII, since Hooker
suffered no actions such as denial of nerit increases or
denotions. VSS s argunent ignores that constructive discharge is
an ultimate enpl oynent action for ADEA purposes, one that takes
the place of actual discharge or other adverse enpl oynent
actions. ., Sharp v. Gty of Houston, 164 F.3d 923, 933 (5th
Cr. 1999) (“Enployer actions that can result in [Title VII]
liability include nore than just actual or constructive discharge

[ and] can include discharges, denotions, refusals to hire,
refusals to pronote, and reprinmands.”).
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court finds relevant to determ ning workplace intolerability.
However, that VSS can point to conflicting evidence or to
incidents in the record susceptible to differing, even innocent,
interpretations, is not sufficient to warrant disturbing the jury

verdi ct. See, e.qg., Hansard, 865 F.2d at 1464-65; Haun, 81 F. 3d

at 546-47. Examning all the evidence heard by the jury in this
case regarding incidents between Hooker and Titman, as well as
the testinony of Hooker’s co-workers that the supervisor singled
out Hooker for different, harsher treatnment, this court cannot
say that the jury had insufficient evidence to support its

finding that Hooker’s enpl oynent had becone objectively

10



intolerable.* The jury finding of constructive discharge is

4 VSS further points to seven decisions by this court in
ADEA and Title VIl cases that VSS contends establish such a high
threshold of intolerability as a matter of lawin this circuit
t hat Hooker’s claimnust fail. VSS contends that because those
cases involve arguably nore egregi ous circunstances than the
instant case, this court is conpelled to overturn the jury’s
finding. VSS s reliance on these cases is m splaced and the
cases establish no such threshold as a matter of |aw

In four of these decisions, this court upheld bench rulings
or jury findings that an enployer did constructively discharge an
enpl oyee in arguably nore egregious circunstances. See Cortes v.

Maxus Exploration Co., 977 F.2d 195, 200-01 (5th Gr. 1992)
(uphol ding district court’s bench finding that enpl oyee was
constructively discharged where enpl oyee’s charges of sexua
harassnment were not responded to by managenent and she was
offered a transfer); Stephens v. CI.T. Goup/Equip. Fin., Inc.,
955 F. 2d 1023, 1027-28 (5th Cr. 1992) (upholding jury verdict
finding constructive di scharge where manager was denoted, forced
to train his younger successor, and received slight pay
reduction); WIlson v. Mnarch Paper Co., 939 F.2d 1138, 1145-48
(5th Gr. 1991) (upholding jury verdict for a forner vice-
president with thirty years experience who was denoted to
janitorial duties and re-assigned to a work at a |ocation where
he devel oped an allergy to dust); Guthrie v. J.C Penney Co.,
Inc., 803 F.2d 202, 208 (5th Cr. 1986) (upholding jury verdict
of constructive discharge based on repeated questioni ng of

enpl oyee regarding retirenent plans, subjecting enployee to
harsher criticismand treatnent than other workers, and
downgr adi ng enpl oyee’ s manageri al perfornmance rating by one point
on a five-point scale). In three other decisions, this court
uphel d summary judgnent on, or dism ssal of, enploynent
discrimnation clains in favor of the enployers based on
rationales with little bearing on the instant case. See Quthrie
v. Tifco Indus., 941 F.2d 374, 377-79 (5th Cr. 1991) (uphol ding
summary judgnent for enpl oyer because the enployee failed to
prove that the enployer’s proffered reason was pretextual);
Bodnar v. Synpol, Inc., 843 F.2d 190, 193-94 (5th G r. 1988)
(uphol di ng sunmary judgnent for enployer based on court’s finding
that offers of early retirement were part of a legitinmate

busi ness deci si on and not enough alone to create constructive

di scharge); Christopher v. Mbil Gl Corp., 950 F.2d 1209, 1216-
17 (5th G r. 1992) (upholding district court’s dism ssal of an
ADEA cl ai m because it was tinme barred and noting that an offer of
an attractive retirenent plan was sufficient to put the enpl oyees
on notice of constructive discharge for statute of limtations
purposes). That this court upheld findings of constructive

11



therefore affirned.
C. Discrimnatory Aninus
VSS correctly points out that the ADEA will not protect an
enpl oyee fromarbitrary personnel decisions, but only fromthose

caused by discrimnatory ani nus based on age. See Russell v.

McKi nney Hosp. Venture, 235 F.3d 219, 225 (5th Cr. 2000). Wen

the evi dence of age-based ani nus consists of remarks about an
enpl oyee’ s age, as does the evidence in the instant case, this
court has set forth four criteria by which it judges the
sufficiency of that evidence. To be actionable, such remarks
must be: (1) age related; (2) nade proximately in tinme to the
enpl oynent decision at issue; (3) nmade by an individual with
authority over the enploynent decision; and (4) related to the

enpl oynent decision. See id. at 255 n.10. (quoting Brown v. CSC

Logic, Inc., 82 F.3d 651, 655 (5th Gr. 1996)) (internal

quotation omtted). VSS contends that the remarks nmade by Titnman
fail to satisfy the fourth criteriumof the Brown test because
they are nerely “stray remarks” and thus are insufficiently
related to any of Titman’s conduct giving rise to the

constructive di scharge.

di scharge nade by factfinders in arguably nore egregi ous

ci rcunst ances, or that we upheld summary judgnent on, or

di sm ssal of, enploynent discrimnation clains does not establish
any “floor” of intolerable circunstances bel ow which this court
may not go as a matter of law to uphold a jury verdict based on

t he individual circunstances of the instant case.

12



VSS correctly contends that this court has consistently
declined to find sufficient evidence of age-based ani nus when the
evi dence of aninus consists only of “stray remarks” regarding a

worker’s age. E.g., Wvill v. United Cos. Life Ins. Co., 212

F.3d 296, 304 (5th Gr. 2000) (internal quotation omtted).
However, in Russell, this court recently refined the scope of its
“stray remarks” doctrine in the context of reviewng a jury
finding of age-based aninmus to ensure conformty wth Suprene
Court precedent regarding the proper standard of review applied

to jury findings. See Russell, 235 F. 3d at 225-29. In that

case, this court held that, in |ight of the Suprene Court’s

hol ding in Reeves v. Sanderson Plunbing Prods., Inc., 530 U S

133, 151-54 (2000), “viewing remarks that a jury could find to
evi dence aninus through [a] harsh lens ... [is] unacceptable” and
that “all reasonable inferences” nust be drawn in favor of a
verdict for an enployee. Russell, 235 F. 3d at 226 (internal
quotation omtted). This court further reiterated that “the
potentially daming nature of ... age-related comments” cannot be
di scounted “on the ground that they were not nmade in the direct
context” of an adverse enploynent decision. 1d. (internal
gquotation omtted).

In this case, the jury heard testinony by Hooker’s co-
wor kers, Wfford and Russell, that Titman told themthat Titnan
felt Hooker was too old to do her job and that Titnman w shed
Hooker would resign. The jury also heard co-worker Jennifer

13



Wal ker testify that Titman asked Wal ker if she woul d be
interested in a co-nmanager position and that Titman said that
Hooker was “just too old and that [the supervisor] needed
sonebody younger to work” in the store. A fourth co-worker,
Proctor, testified to the jury that Titnman made comments about
Hooker being too old to performher job correctly “quite often,”
al t hough not to Hooker’'s face. A fifth co-worker, Wggins,
testified that she was standing next to Titman when the
supervi sor received a phone call from Hooker rel aying that Hooker
woul d not be coming into work that day. Waggins testified that
Titman then told Wggins that Hooker was “just too old to do the
job”, that “[Hooker] was tired all the tinme”, and that the
supervi sor “needed soneone younger that could keep up with the
rigors of retail.” Wggins further testified that Titman woul d
tell Wggins that Hooker “needed to go ahead and retire; that she
felt sorry for [Hooker]; and that she was a really nice person,
but that it was just too nuch for her to handle at her age.”

VSS contends that because these comments were not nade to
Hooker directly, nor nade in Hooker’s presence during any conduct
giving rise to the constructive discharge, and because the
coments were nmade to enpl oyees that did not work every shift
w th Hooker and Titman, such remarks are insufficient to support
the jury’s verdict finding age-based ani nus. However, a
reasonabl e jury could have found that the supervisor’s repeated
remarks to nmultiple workers regardi ng Hooker’s age and Titnman’s

14



desire that Hooker not work for VSS indicated an age-rel ated
notivation for Titman's criticismand harsh treatnent of Hooker.
This court cannot say that the jury |l acked sufficient evidence to
find the constructive di scharge was age-based nerely because such
age-rel ated comments were not nmade to Hooker’s face, nor in her
presence. The jury finding of age-based aninmus is therefore
af firnmed.
D. Mtigation of Damages

VSS contends that Hooker failed to mtigate her damages and
thus that the jury' s award of back pay, as well as the |iquidated
damages assessed by the district court, nust be vacated. Hooker
contends that the district court erred in failing to award her
front pay because the evidence in the record shows that she
mtigated her danmages. The jury awarded Hooker $46,655.05 in
back pay and found that VSS had wilfully violated the ADEA. The
district court, in denying VSS s notions to alter or anend the
judgnent and for newtrial, held that the jury’ s back pay award
was not excessive. The court then granted Hooker’s notion for
i qui dat ed danages based on the jury’'s finding of a wllful
viol ati on and assessed $46, 655. 05 i n danmages, an anount equal to
t he back pay award.

The factfinder, in this case the jury, may reduce the back
pay damage award if an enployee fails to mtigate her damages by

reasonable efforts to obtain substantially simlar enploynent

15



after term nati on. See, e.qg., Boehns v. Crowell, 139 F. 3d 452,

460 (5th Cr. 1998), aff’'d, 234 F.3d 30 (5th Gr. 2000). If the
def endant “proves that other enploynent was avail abl e and not
diligently sought, there can be no award of back pay.” HIlIl v.

Cty of Pontotoc, M ssissippi, 993 F.2d 422, 426 (5th G r. 1993)

(citation omtted). In the event the factfinder concludes that a
w llful violation of the ADEA occurred, an enployee is entitled
to liquidated damages not to exceed the back pay damage award.

Smth v. Berry Co., 165 F.3d 390, 395 (5th Cr. 1999) (citing 29

US C 8 626(b) (1994)). The jury’'s finding that an enpl oyee
mtigated damages and its danage award are findings of fact thus

reviewed for sufficiency of the evidence. See Nornmand v.

Research Inst. of Anerica, Inc., 927 F.2d 857, 864-65 (5th Gr.

1991) (applying sufficiency of evidence standard to reinstate
jury verdict finding mtigation).

In this case, Hooker presented evidence to the jury that
after she left VSS s enpl oy, she nmade several tel ephone calls to
managers that she knew in the retail lingerie field to inquire if
any managerial positions commensurate with her experience were
available in the region, w thout success. Hooker also testified
that, because of her age and her experience at VSS, she felt that
applying to jobs in person was not a good strategy and thus that
she failed to fill out any job applications or to go on any
i nterviews when her tel ephone inquiries proved unfruitful.

The jury also heard testinony by a VSS district manager that
16



tends to show that enpl oynent was avail able to Hooker. The
district manager testified that VSS enpl oyees were recruited
frequently by other retailers in the Jackson, M ssissippi area,
that the manager felt it would be “easy” for a VSS manager to
obtain such enpl oynent, and that in fact, at |east two nanagers
at a VSS location in Jackson were recruited away by ot her
retailers. The jury weighed all of this evidence and concl uded
t hat Hooker mtigated her damages sufficiently to entitle her to
back pay in the amount of $46,655.05. This court cannot say
that, given Hooker’s age and experience within the limted sphere
of lingerie sales, a reasonable jury could not concl ude that
Hooker searched reasonably diligently under the circunstances to
mtigate her back pay damages. The jury award of back pay
damages is therefore affirned.

VSS contends that because the district court nade its own
finding of fact that Hooker did not sufficiently mtigate damages
to entitle her to front pay relief, the court erred in declining
to reduce the back pay damage award as well. The district
court’s denial of VSS notions to alter or anmend the judgnent or
for newtrial, in which the court denied VSS s request for
reduced back pay, as well as the court’s denial of front pay
damages to Hooker, are reviewed for abuse of discretion. See

Stephens v. C.1.T. Goup/Equip. Fin., Inc., 955 F.2d 1023, 1028

(5th Gr. 1992) (review ng denial of a notion for newtrial

17



requesting reduced back pay for abuse of discretion); Gles v.

Ceneral Elec. Co., 245 F.3d 474, 490 (5th Gr. 2001) (front pay).

This court has recently held that a factfinder’s
determ nation that an enployee failed to mtigate danages so that
she is not entitled to back pay does not conpel the sane finding
on the issue of mtigation for the purposes of determ ning

entitlenment to front pay relief. See Gles 245 F.3d at 489-90

(finding that court did not abuse its discretion in granting
front pay award where, as the factfinder, the court found a
failure to mtigate damages for the purposes of back pay relief
and deni ed back pay danages). The G les decision recognizes that
the enployee’s duty to mtigate serves different purposes for the
separate determnations of entitlenent to back pay relief versus
front pay relief. See id. The Gles holding further establishes
that a factfinder may properly nmake differing factual

determ nations as to whether an enployee sufficiently mtigated
her damages for front pay versus back pay purposes based on the
sane evidence of mtigation. See id. Thus, under Gles, the
district court in the instant case was entitled to make its own
factual determ nation regardi ng whet her Hooker sufficiently
mtigated damages to entitle her to prospective relief entirely
separate fromthe jury finding of mtigation related to past
damages. The district court’s finding that mtigati on was not
established for front pay purposes is not inconsistent wwth the
jury finding of mtigation for back pay purposes and does not,

18



therefore, conpel this court to hold that the district court
abused its discretion. Consequently, both VSS s and Hooker’s
nmotions to vacate the district court’s rulings on back pay and
front pay damages are denied. The back pay and |i qui dated
damages awards totaling $93,310.10 are affirnmed.?
E. Motions to Alter or Anend the Judgnment and for New Tri al

VSS contends that the district court erred in denying its
notions to alter or amend the verdict and for new trial under
FRCP 59(a) and (e). Because this court finds that there is
sufficient evidence to support the jury's finding that VSS
vi ol ated the ADEA and that Hooker mtigated damages sufficiently
to entitle her to back pay, the court finds that the district
court did not abuse its discretion in denying those notions. The
district court’s denial of VSS's two FRCP 59 notions is therefore
af firnmed.

[11. I NTENTI ONAL | NFLI CTI ON OF EMOTI ONAL DI STRESS CLAI M

Hooker contends that the district court erred in granting
judgnent as a matter of law to VSS pursuant to FRCP 50(a) on her
state law claimfor intentional infliction of enotional distress.

Hooker further contends that the district court erred in denying

5 VSS does not contest the jury's finding of a willful
vi ol ation, but contends only that where any reduction is made to
the back pay award, the |iquidated damages award must be reduced
to no nore than an equal anobunt. Because we uphol d the ADEA
violation and the back pay award, the equal |iquidated damages
award remai ns undi sturbed by this court.
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her notion for a newtrial pursuant to FRCP 59(a) on the sane
claim W reviewthe district court’s grant of judgnent as a
matter of | aw under Rule 50(a) de novo and use the sane
evidentiary standard applied by the district court. Haun, 81
F.3d at 548. Judgnent as a matter of lawis inappropriate if
substantial evidence in the record indicates that reasonabl e
jurors could arrive at a contrary verdict. See id. (internal
quotation omtted). W review denial of a notion for new trial
for abuse of discretion; such reviewis “quite limted”, and a
new trial will only be granted if “prejudicial error has crept
into the record” or “substantial justice has not been done.”

Streber v. Hunter, 221 F.3d 701, 736 (5th G r. 2000) (internal

quotation and citation omtted).

In order to establish a claimof intentional infliction of
enotional distress under Mssissippi law, a plaintiff nust
establish two elenents: (1) conduct on the part of the defendant
that is so extrene or outrageous as to go “beyond all possible
bounds of decency, and to be regarded as atrocious, and utterly
intolerable in a civilized community”; and (2) severe envotional
distress. Haun, 81 F.3d at 548 (internal quotation and enphasis
omtted). For a plaintiff to establish the outrageous conduct
element, “[i]t has not been enough that the defendant has acted
wth an intent which is tortious or even crimnal, or ... [wth]
mal i ce, or a degree of aggravation which would entitle the
plaintiff to punitive damages for another tort.” 1d. (internal
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quotations omtted). Moreover, this court has held that conduct
creating constructive discharge of an enpl oyee, as depl orable as
such conduct sonetines may be, is not the sort of behavior or
treatnent that rises to the I evel of outrageousness sufficient to
support an enotional distress claimexcept in “the npbst unusual

cases.” WIlson v. Mnarch Paper Co, 939 F.2d 1138, 1143 (5th

Cr. 1991) (applying Texas | aw, which applies simlar standards
as M ssissippi to enotional distress clains).

I n Haun, for exanple, this court was confronted with
ci rcunst ances anal ogous to the instant case. |In that case, this
court declined to overturn a jury verdict finding a wllful ADEA
violation, but affirmed the district court’s grant of judgnent as
a matter of law to the enployer on an enotional distress claim
where both clains arose fromthe sanme conduct on the part of the
enpl oyer. See 81 F.3d at 548-49 (applying Mssissippi law. In
so doing, we noted that conduct sufficient to sustain a claim of
constructive di scharge and enpl oynent discrimnation -- including
that the enployer lied to the enpl oyee about the enpl oyee’s
probationary status, that it waited three nonths to informthe
enpl oyee he was on probation, and that it failed to renove the
enpl oyee from probation -- was certainly “not praiseworthy” and
“mght even rise to the level of wongful.” 1d. at 549.
Neverthel ess, this court concluded that such conduct failed to

nmeet the high threshold for an enotional distress claimbecause
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t he enpl oyer’ s conduct did not “go beyond all possible bounds of
decency.” |d. at 549 (internal quotation omtted).

Simlarly in Jenkins v. Gty of Grenada, 813 F. Supp. 443,

447 (N.D. M ss. 1993), a district court applying M ssissippi |aw
granted sunmary judgnent to an enployer on an enotional distress
cl ai mbased on a pattern of discrimnatory and harassi ng conduct
toward an enpl oyee of a simlar, or arguably even nore egregious,
nature to that suffered by Hooker. 1In that case, the conduct
suffered by the enployee included unfair criticismof job

per f ormance, poor eval uations, and denmands that the enpl oyee quit
or face the threat of the enployer fabricating justifications for
termnation. This court held that such conduct could “sound[] in
Title VII”, but that it failed to sustain a claimof enotional

di stress under M ssissippi law. 1d. at 447 (relying on Mnarch,
939 F.2d at 1143). Likewse in the instant case, although the
conduct suffered by Hooker may be depl orable and sustains a jury
verdi ct for her regarding enploynent discrimnation, it is not,

W t hout nore, so unusual that such conduct is sufficiently
outrageous to sustain a claimfor intentional infliction of

enotional distress under M ssissippi |aw. ® Because Hooker fails

6 Because we find that Hooker failed to establish the
out rageous conduct el enent necessary to her claim we find it
unnecessary to address in detail Hooker’s argunents that she
suffered sufficient enotional distress to establish the second
el enent of her claim W note, however, that the district court
was correct in determning that Hooker’s claimfails based on
ei ther el enent.
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to establish a substantial conflict in the evidence regarding the
out rageous conduct el enent of her enotional distress claim the
district court did not err in granting judgnent as a matter of
law to VSS on that claim Likew se, because there does not
appear to be prejudicial error, nor was substantial injustice
done, this court cannot say that the district court abused its
discretion in failing to grant a new trial under FRCP 59(a) on
the enotional distress claim Both the judgnent as a matter of
| aw for VSS and deni al of Hooker’s notion for a newtrial on the
enotional distress claimare therefore affirned.’
V. ATTORNEY' S FEES

We review a district court’s award of attorney’ s fees for
abuse of discretion and have set forth twelve factors consi dered
relevant to a proper determ nation of reasonable fees. Gles,

245 F. 3d at 490 (citing Johnson v. Ga. H ghway Express, Inc., 488

F.2d 714 (5th Gr. 1974)). |In exercising its discretion

" Hooker further argues that because the district court
deni ed summary judgnent to VSS on the enotional distress claim
based on affidavits of wi tnesses that included substantially the
sane evidence established at trial regarding the outrageous and
di stressing nature of VSS s conduct, this court is conpelled to
find that the district court erred in granting judgnent as a
matter of law to VSS. However, Hooker’s argunent nerely points
out that the district court nmay have erred in failing to grant
summary judgnent to VSS. |t does not establish that the district
court, with full benefit of hearing all the evidence presented at
trial, could not have found the evidence insufficient to sustain
the claim The district court’s denial of summary judgnent is
not before this court, and this court’s de novo review of the
record indicates that there is insufficient evidence of
out rageous conduct in the record as a whole to support the
enotional distress claimunder M ssissippi |aw
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properly, a district court need not “neticulously” address al
twel ve factors, but nust “heed the twelve-factor analysis.” 1d.
at 490 (internal quotation omtted). Hooker clains that the
district court erred by reducing her request for attorney’'s fees
W t hout adequat e expl anati on.

However, a review of the district court’s assessnent of
attorney’s fees as set forth in its Opinion and Order of Decenber
4, 2000, indicates that the court gave nore than adequate
consideration to the reasonabl eness of Hooker’s fee request and
properly heeded the twel ve-factor analysis when it reduced the
fees. The district court expressly noted the Johnson twel ve-
factor test. The court then assessed the rates of Hooker’s three
attorneys based on their respective years of experience and
reduced one attorney’s hourly rate from $175 to $155 because the
court determ ned that the $175 rate was excessive, even for an
attorney with twenty-eight years experience. As appropriate
under the twelve-factor test, the district judge used his own
experience of the tine necessary to conplete simlar tasks to
find that the 734 hours of attorney |labor clained fromthe filing
of the conplaint through the close of post-trial notions was
“excessive.” The court then reduced the total conpensabl e hours
by two-thirds. The court thus reduced the total fees from
Hooker’s request of $104.137.04 to $33,719.60. The court further
reduced cl ai ned expenses by $5,302.43 to $3,734.60 where it found
that a $7, 302.43 charge for outside copying was excessive w t hout
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further justification. Gven the district court’s due
consi deration of the Johnson factors, the court did not abuse its
di scretion by reducing the fees and expenses fromthe anbunts
request ed by Hooker. The award of attorney’s fees is therefore
af firnmed.
V. CONCLUSI ON

For the foregoing reasons, the jury findings in favor of
Hooker on her ADEA claimare AFFIRMED. The district court’s
denial of VSS s notions for judgnent as a matter of |aw on the
ADEA claimis AFFIRVED. The district court’s denial of VSS s
nmotions to alter or anmend the judgnent and for new trial is
AFFI RMED. The jury award of back pay, as well as the district
court’s denial of front pay damages, are AFFI RVED. The district
court’s grant of judgnent as a matter of law for VSS on the claim
of intentional infliction of enotional distress is AFFIRMED. The
district court’s denial of Hooker’s notion for a newtrial on the

enotional distress claimis AFFI RVED

25



