IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-60244

Summary Cal endar

EVER JOSUE HERNANDEZ,
Petitioner,
vVer sus
JOHN ASHCROFT, U S Attorney Ceneral,

Respondent .

Appeal fromthe United States District Court
for the Northern District of Texas
(A73 113 603)

Oct ober 24, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Ever Josue Hernandez, a native and citizen of Guatenala,
appeal s the deci sion of the Board of Imm gration Appeals affirmng
an immgration judge s denial of asylumand w thhol di ng of renoval .
Because we find that the BIA's decision is supported by substanti al
evi dence and t hat Hernandez has procedural ly defaulted on his other

argunents, we AFFI RM

"Pursuant to 5THQR R 47.5, the court has determ ned that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



I

Prior to entering the United States, Hernandez was a street
vendor in Guatemala. |In Novenber, 1990, several soldiers came to
Her nandez’ s honme to question hi mabout the activities of guerilla
menbers of the Guatenmal an National Revol utionary Arny, an insurgent
force. Hernandez was taken into custody by the soldiers.
Accordi ng to Hernandez, the soldiers then attenpted to take anot her
man i nto custody, but this individual resisted and was killed. 1In
the resulting confusion Hernandez escaped and allegedly hid in a
church for eight days.

After he fled GCQuatenala, soldiers canme reqgularly to
Her nandez’ s hone | ooking for himfor about two years. There have
been no such attenpts to |ocate Hernandez since 1992, and the
Guatemalan mlitary was restructured in 1996 pursuant to a peace
agreenent between the guerillas and the governnent.

Her nandez entered the United States in Decenber, 1990 near
Brownsvill e, Texas. The I NS began renoval proceedings in June,
1998. The imm gration judge deni ed Hernandez’ s requests for asyl um
and wi t hhol di ng of renoval, but granted his request for voluntary
departure. The BI A affirned. Her nandez now appeals the BIA' s

ruling.



|1
The Attorney General may grant asylum within his discretion,
provi ded an alien neets the statutory definition of “refugee.” The
I mm gration and Nationality Act defines a refugee as:
“any person who is outside any country of such person’s
nationality or, in the case of a person having no nationality,
is outside any country in which such person |ast habitually
resided, and who is unable or unwilling to return to, and is
unable or unwlling to avail hinself or herself of, the
protection of that country because of persecution or a well -
founded fear of persecution on account of race, religion,
nationality, nenbership in a particular social group, or
political opinion.”?
Her nandez argued to the imm gration judge and Bl A that he had both
been subject to past persecution and had a well-founded fear of
persecution were he to be returned to GCuatenal a. On appeal,
however, Hernandez only argues that he was subject to past
persecution. The Governnent notes this procedural default in its
brief, and Hernandez does not respond with a reply brief.

Accordi ngly, the argunent that Hernandez has a wel | -founded fear of

persecution if returned to Guatemal a has been wai ved. 2

18 US.C § 1101(a)(42)(A).

2 FDIC v. Texarkana Nat’'l Bank, 874 F.2d 264, 271 (5th G r. 1989)
(“Argunents rai sed on appeal must be included in the appellate brief or they may
be considered waived.”). Wil e Hernandez devotes sonme of his background
di scussion of the | awof asylumto the “well-founded fear” requi rements, he makes
no application of that discussionto the facts of his case, and in his argunent
section refers only to past persecution. The Court notes the fact that the
majority of Hernandez's brief is not specific to this case, lending the
appearance that counsel has nerely “cut and paste” a pre-prepared (and poor)
brief on asyluml| aw.



We reviewthe BIA's finding that a petitioner has not net the
requirenents for asylum under the “substantial evidence” test.?
“Under the substantial evidence standard applicable to denials of
asylum we nust defer to the BIA s factual findings unless the
evidence i s so conpelling that no reasonabl e fact finder could fai
to find otherw se.”*

G ven our precedents, Hernandez’'s allegations of persecution
sinply cannot provide a basis for our reversal of the BIA
Her nandez does not provi de conpel | ing evidence that his persecution
was based on his political opinion, actual or inputed. The
sol di ers sought Hernandez to question himregardi ng guerillas, not
necessarily because they felt he was politically synpathetic to the
guerillas’ cause. Furthernore, there was no physical persecution
of Hernandez whatsoever, the soldiers gave chase when Hernandez
fled, and at this point their interest in Hernandez may only have
been primarily disciplinary in nature. We have previously held
that nmuch nore egregious governnent action did not anount to

conpel I i ng evi dence of persecution.?®

S INS v. Elias-Zacarias, 502 U S. 478, 480 (1992).
4 M khael v. INS, 115 F.3d 299, 304 (5th Cir. 1997).

5 1d. (finding that bonmbing of fanmily hone, kidnapping of shooting of
relatives, and detention of alien did not provide conpelling evidence of past
persecution in the context of ongoing civil war); Qzdenmir v. INS, 46 F.3d 6, 7
(5th Gr. 1994) (holding that alien did not suffer persecution where he was
detai ned for three days, interrogated, and beaten on the soles of his feet). The
deni al of withhol ding of deportation was al so proper given that the standard of
proof required for w thholding of deportation is nore stringent than that for
granting of asylum M khael, 115 F.3d at 306.

4



Finally, Hernandez, for the first tinme on appeal, argues that
the past persecution he suffered was so severe that he nerits
asyl umon humani tari an grounds. W w |l not consider this argunent
because Hernandez did not raise it in his admnistrative

proceedi ngs. ®

For the foregoing reasons, we AFFIRM

5 Youssefinia v. INS, 784 F.2d 1254, 1258 (5th G r. 1986).
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