IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-60269
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JOSHUA JASON KEEN,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of M ssissippi
No. 3:00-CR-120-ALL-W5

March 6, 2003

ON PETI TI ON FOR REHEARI NG

Bef ore H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.

PER CURI AM *

| T 1S ORDERED t hat the petition for rehearing is GRANTED. The
prior opinion, issued Novenber 26, 2002, is WTHDRAW\, and the
judgrment is AFFI RVED | N PART and REVERSED AND REMANDED | N PART f or

factfinding on the career offender enhancenent.

" Pursuant to 5THQR R 47.5, the court has deternined that this
opi ni on shoul d not be published and is not precedent except under the limted
circunstances set forth in 5THQR R 47.5.4.
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Joshua Keen pleaded guilty of one count of cocaine distribu-
tion in violation of 21 U S.C. § 841(a)(1l). He appeals his 151-
mont h sentence on the ground that the district court erred in im
posi ng a career offender enhancenent pursuant to U. S.S. G § 4B1. 1.

In his petition for rehearing, Keen argues that his 1997 con-
viction in Rankin County, M ssissippi, for cocaine possession
shoul d not be counted as a “control | ed substance offense” for pur-
poses of the career offender enhancenent. He nmaintains that that
conviction was for sinple possession, which is not a “controlled
substance offense” wunder the relevant sentencing guidelines.
See U.S.S.G 8 4Bl1.2(b). Keen also contends that in addition to
this conviction, his 1995 state conviction and 1996 federal con-
vi ctions of possession with intent to distribute controlled sub-
stances were part of the sane transaction as the 1997 Ranki n County
convi ction.

Because Keen never raised the specific objection that the 1997
Ranki n County convi ction was not eligible for conputation as a con-
trolled substance offense in the district court, we review for

plain error. See Douglass v. United Servs. Auto. Ass'n, 79 F.3d

1415, 1428 (5th Gr. 1996) (en banc). Moreover, we will not con-
sider argunents raised for the first tinmeinareply brief. Yohey
V. Collins, 985 F.2d 222, 225 (5th Cr. 1993). Neverthel ess, be-
cause (1) the record i s undevel oped as to whet her these convictions
constitute one transaction under the relevant guideline, (2) the

1997 conviction for “possession” has not been definitively shown to
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be si npl e possessi on, and (3) the governnent acknow edges an i nsuf -
ficient factual basis, the judgnent is REVERSED AND REMANDED | N
PART for factfinding on the career offender enhancenent.

To the extent Keen argues that his indictnent was defective

under Apprendi v. New Jersey, 530 U S. 466 (2000), because it did

not allege his prior convictions, his argunent is wthout nerit.
See id. at 480 (stating that “[o]ther than the fact of a prior con-
viction, any fact that increases the penalty for a crinme beyond the
prescribed statutory maxi mum nmust be submtted to a jury, and
proved beyond a reasonabl e doubt”). Accordingly, the judgnent is
AFFI RVED | N PART.

PETI TI ON FOR REHEARI NG GRANTED; OPI Nl ON W THDRAWN; JUDGVENT
AFFI RVED | N PART, REVERSED AND REMANDED | N PART FOR FACTFI NDI NG



