IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-60279
Conf er ence Cal endar

ERI C FORD WASH,
Pl ai ntiff-Appellant,
ver sus
ROBERT L. JOHNSQN, COMM SSI ONER
M SSI SSI PPl DEPARTMENT OF CORRECTI ONS;
WALTER BOOKER, Superi ntendent;
JOHN H. BEARRY, Doctor, Doctor at Unit 42,
Par chman,
Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Northern District of M ssissipp
USDC No. 4:00-CVv-226-P-D
Cct ober 25, 2001
Bef ore W ENER, BENAVIDES, and DENNIS, G rcuit Judges.
PER CURI AM *

Eric Ford Wash, M ssissippi prisoner # 76258, appeals the
district court’s dismssal of his 42 U S.C. 8§ 1983 conpl aint as
frivolous. Wash argues that prison officials unconstitutionally
deni ed nedical treatnent for problens with his tonsils, kidneys,

and left leg. He further argues that the district court did not

permt himto conduct adequate discovery. Wash also has filed

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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nmoti ons for appoi ntnent of counsel and for a tenporary
restraining order. These notions are DEN ED

Wash fails to denonstrate that the district court’s
di sm ssal as frivolous was an abuse of discretion. See 28 U S.C
8§ 1915(e)(2)(B)(i); Talib v. Glley, 138 F.3d 211, 213 (5th Cr
1998). He filed an identical claimin state court that was
denied on the nerits. Wsh argues that his 42 U S. C. § 1983
conpl ai nt shoul d not be dism ssed as res judicata because his
state court filing was not a federal civil rights action, but
merely a notion for a court order for surgery or additional
tests. Under the Mssissippi law of res judicata, the state
court judgnent had a preclusive effect on Wash’s filing a 42
US C 8§ 1983 conplaint in federal court. See Mgra v. Warren
City School Dist. Bd. of Educ., 465 U S. 75, 84-85 (1984); Riley
v. Mreland, 537 So. 2d 1348, 1354 (M ss. 1989). The fact that
Wash sought nonetary relief in the instant civil rights action
but did not seek nonetary relief in the prior state action does
not bar the application of the doctrine of res judicata. See
Nilsen v. Gty of Mdss Point, Mss., 701 F.2d 556, 559 (5th Cr.
1983) .

Wash’ s appeal has no arguable basis in |law or fact;
therefore, it is DISM SSED as frivolous. See King v. Howard, 707
F.2d 215, 219-20 (5th Cr. 1983); 5THQR R 42.2. The district
court’s dismssal under 28 U S.C. § 1915 counts as a strike
agai nst Wash. See Adepegba v. Hamons, 103 F.3d 383, 387 (5th
Cir. 1996). This court’s dismssal counts as another strike. If

Wash accunul ates three strikes, he may not proceed in forma
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pauperis in any civil action or appeal filed while he is
incarcerated or detained in any facility unless he is in inmnent
danger of serious physical injury. See 28 U S.C. § 1915(9).

DI SM SSED; SANCTI ONS WARNI NG | SSUED; MOTI ONS DENI ED



