IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-60329

CROSBY MEMORI AL HOSPI TAL,

Pl ai ntiff-Appellee,

ver sus

HALA MOHAMVED ABDALLAH, MD,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of M ssissippi
(97-CV-635)

August 13, 2002
Before KING Chief Judge, and GARWOOD and H GE NBOTHAM Circuit
Judges.
PER CURI AM ~
Dr. Hal a Mohamred Abdal | ah (“Abdal | ah”) appeals the district

court's grant of sunmary judgnent to Crosby Menorial Hospital

"Pursuant to 5TH CIR. R.47.5 the Court has determined that this opinion should not be
published and is not precedent except under the limited circumstances set forthin5THCIR. R. 47.5.4.

1



(“Crosby”) on its breach of contract conplaint and agai nst her on
her countercl ains for breach of contract, fraud in the i nducenent,
breach of the duty of good faith and fair dealing, and tortious
interference with contract and prospective business relations.
Because Abdallah produced enough evidence to survive sunmary
j udgnent on the issue of Crosby's promi ses to help her get a green
card, we reverse the grant of summary judgnment on her countercl ai m
for fraudul ent i nducenent. Because this fraud may al so serve as a
defense to breach of contract, we reverse the summary judgnent
granted on Crosby's breach of contract action. W affirm the
summary judgnment, however, as to all other argunents raised by
Abdal | ah. Finally, we reject Abdallah's appeal of the district
court's order striking the legal conclusions in the affidavit of
her expert w tness.
Backgr ound

Dr. Hal a Mbhanmed Abdal |l ah, a citizen of Jordan, cane to the
United States in 1987. After she conpleted a residency in
pedi atrics, she was contacted by denn Lowery, an adm nistrator
wth Crosby Menorial Hospital in Picayune, M ssissippi who was
attenpting to recruit a pediatricianto that relatively rural area.
When Abdallah net Lowery, he explained that Picayune was in a
desi gnat ed heal th care professional shortage area, which suggested
that practicing nedicine there would all ow Abdallah to receive a

wai ver of the two-year foreign residency requirenent otherw se



applicable to graduate nedical students in the United States under
a J-1 visa. Lowery added that he would hel p Abdal |l ah obtain her
green card and told her he had simlarly hel ped ot her physicians in
t he past.

On July 28, 1994, Abdallah and Crosby Menorial Hospital
entered into a contract titled a “Net |Incone Guarantee Agreenent.”
Under the terns of the contract, Crosby woul d guarantee Abdal |l ah a
sal ary of $140,000 a year for two years by |oaning her a subsidy
equal to the difference between that anount and her “net practice
i ncone.” “Net practice incone” was defined in the contract as gross
collections mnus reasonable professional expenses; “reasonable
prof essi onal expenses” was defined with reference to the IRS
gui delines and a non-exclusive |ist of permssible expenses. The
definition of “reasonable professional expenses” then specified
t hat notw t hst andi ng t he above rul e, any noney expended as purchase
price, rental or |ease on depreciable property would be disall owed
as a “reasonable expense” to the extent it exceeded $10,000
annual | y. The contract then specified that this |oan of incone
assi stance would be forgiven if Abdallah continued to practice
full-time for an additional tw years. |If she didn't, she would
have to repay the subsidy over twelve nonths. Mbreover, Abdallah
woul d have only three nonths to repay under certain enunerated
ci rcunst ances, one of which was if her “nedical staff privileges at

hospital [were] termnated in accordance with the hospital's



medi cal staff bylaws.” In contrast, Abdallah could only term nate
the contract if Crosby violated its duties to pay subsidy.

In addition to this i ncone subsidy | oan, the contract provided
that the hospital would “reasonably” assist Abdallah in setting up
her office, hiring personnel, setting up accounting records, and
mar keting her practice, though the contract reiterated that the
“primary” responsibility for the practice renmai ned on Abdall ah
Anot her section of the contract specified that Abdallah was to be
considered an “independent contractor” with her own unfettered
judgnent concerning the care of her patients. Simlarly, the
contract notes that Abdallah was not obligated to admt her
patients to Crosby. Finally, the contract explicitly states that
it is the entire agreenent between Abdallah and the hospital, and
that it supersedes any other oral or witten agreenents.

After signing the agreenent, Abdallah and her famly noved to
Pi cayune where they purchased a hone, rented a tenporary office,
and built an office facility for her clinic. When she began
practicing full-time in Picayune, Abdallah's practice operated at
a net practice loss, requiring substantial subsidy paynents. She
al l eges the hospital did not assist her as required by the contract
even t hough she submtted the required nonthly accounting reports.
In light of her difficulties, Abdallah bristled that the hospital
continued to attenpt to recruit doctors to the area. Abdallah al so

di scovered that although there was only one other pediatrician in



town, she faced conpetition fromfam|ly practitioners who did sone
pedi atri cs. Mor eover, Abdallah's pursuit of a green card also
failed. During 1995, Lowery wote | etters and contact ed gover nnent
officials in an apparent attenpt to assist Abdallah with her
application for permanent resident status. These attenpts were
unavai l i ng because Abdallah could only receive a waiver of the
foreign residency requirenent if she were directly enployed by a
hospi tal under a three-year contract, and Crosby declined to alter
the Net | ncone CGuarantee Agreenent.

In June 1996, Crosby hired the Horne CPA Goup to exam ne
Abdal | ah's records and expenses under the Net Inconme Quarantee
Agreenment. The CPA examined the clinic's records and practices and
reported that the hospital had overpaid Abdal | ah by $63, 795. 73 due
to “understated cash recei pts and overstated operating expenses.”
The CPA acknow edged his report could not neet generally accepted
audi ting standards and advi sed a total reconstruction of Abdall ah's
accounting records and receivables. Upon receiving this report,
Lowery wote a letter to Abdall ah detailing Crosby's concerns and
asking for her cooperation in achieving the recommended audit.
Crosby t hen suspended t he renai ni ng t wo-and-a-half nont hs of i ncone
subsidy paynents until this accounting was conpl et ed.

An independent audit by Abdallah's financial expert,
Nort hshore Fi nancial Services, ultimately determ ned that Abdall ah

had been underpaid by $47,510.13. |In arriving at this nunber, the



anal yst deducted all business expenses allowed by the IRS w t hout
applying the $10,000 cap on expenditures on depreciable assets
contained in the contract. Abdal | ah demanded the w thheld
subsi di es and a per-hour salary for the tinme she had spent on cal
at the hospital, but Lowery refused to pay the subsidies or rel ease
her from the on-call requirenents in the contract. On March 6,
1997, Abdallah wote the Chief of Staff at Crosby announci ng her
resignation fromstaff privileges at Crosby. Because a term nation
of staff privileges was one of the enunerated circunstances in
Article V permtting Crosby to termnate the contract, Crosby did
just that and denmanded full repaynent of the subsidy.

On August 27, 1997, Crosby filed suit in Mssissippi state
court against Abdallah alleging that she had breached the Net
| nconme Qperating Agreenent. Abdal  ah tinely renoved to federa
court and counterclaimed for breach of contract, fraud
m srepresentation, breach of the duty of good faith and fair
dealing, tortious interference wth contract, and tortious
interference wth prospective business relations. Duri ng
di scovery, the District Court entered an agreed order appointing an
i ndependent accounting firmto audit Abdall ah's records. This CPA,
Kenneth Lefoldt, made m nor adjustnents to the audit provided by
Abdal | ah' s accountants, applied the $10,000 cap on depreciable
property, and concl uded that Abdall ah was overpaid by $53, 525. 80.

Crosby noved for sunmary judgnent on its breach of contract



claim and soon thereafter noved for sunmary judgnent on Abdal | ah's
counterclains. After Abdallah filed her responses, Crosby noved to
strike the affidavit of Abdallah's expert, Paul A Harris, on the
grounds that it introduced parol evidence regardi ng an unanbi guous
contract and violated Rule 702 and 704 because it expressed a | egal
concl usi on. On June 24, 1999, the district court struck those
portions of Harris's affidavit that were |egal conclusions. The
sane day, the district court granted summary judgnment to Crosby on
all points, dism ssed the case with prejudi ce and ordered Abdall ah
to pay all amounts required by the contract including the subsidy
paynments and Crosby's attorneys' fees. On March 26, 2001, the
district court entered an order setting the total anount as
$352,041.95. The present appeal foll owed.
Di scussi on

Breach of Contract

The majority of the parties' argunents in this case concern
the breach of the Net |Incone Guarantee Agreenent. Crosby argues
that Abdallah breached the agreenent by resigning her staff
privileges at the hospital and noving her practice to Slidell,
Loui siana. Under the agreenent, this would definitely be a breach
of contract. Article V of the contract lists circunstances under
which Crosby <could termnate the contract; one of these
circunstances was if Abdallah's nedical staff privileges at Croshy

were termnated in accordance with the Hospital's nedical staff



byl aws. Abdal | ah submtted a resignation of her staff privileges,
and she does not dispute that Crosby's termnation of her
privileges was done according to the byl aws. Thus, under Article
V Abdallah is “required to repay Hospital within three (3) nonths

the sum of all subsidy advances . Crosby was entitled to
repaynent of the subsidies it had paid, and Article Xl gives it the
right to recoup its attorneys' fees in an enforcenent action.

Abdal | ah makes nunerous argunents as to why she di d not breach
the contract, which we shall address in turn. This court reviews
both grants of summary judgnent de novo, reviewi ng all evidence in
the light nost favorable to non-novant Abdall ah. Lee v. E |
Dupont De Nenoburs & Co., 249 F.3d 362, 364 (5th Gr. 2001). I n
doing so, this court |ooks to the substantive | aw of M ssi ssi ppi
| d. The district court's interpretation of a contract is a
question of lawthis court should revi ew de novo. HamMarine, |Inc.
v. Dresser Indus., Inc., 72 F.3d 454, 458 (5th Cr. 1995). The
same is true for the district court's deci sion whether the contract
i s anbi guous. |d. If the contract is determ ned to be anbi guous,
however, the intent of the parties is a question of fact. Id.

A, Anbiguity of the Contract

Abdal | ah clainms that the contract |anguage is anbi guous, and
that under Mssissippi law an anbiguous contract should be

submtted to a jury for interpretation. W generally agree with

this statenment of Mssissippi |law, see Pursue Energy Corp. V.



Perkins, 558 So. 2d 349 (Mss. 1990), but we conclude that the
contract is not anbi guous.
1. The Subsidy Provisions Are O ear

Abdal | ah first argues that the contract is anmbi guous because
the Agreenent's formula for calculating the subsidy is unclear.
She argues that key terns |like “net practice inconme” and
“reasonabl e professional expenses” are not adequately defined and
further clainms that the contract's reference to the “technical” I RS
regul ations renders the contract unclear. She al so suggests that
because the three auditors arrived at different conclusions, the
rules for calculating the subsidy nust be anbi guous. W disagree
wi th Abdal |l ah on all points. The contract describes the neani ng of
its key ternms in painstaking detail. The fact that those
definitions are rendered with reference to the I RS regul ati ons does
not introduce anbiguity; the conplexity of the IRS regul ations
increases the clarity of the contract by providing a wealth of
gui del i nes and exanples for the parties to rely upon.

We al so disagree that the fact that three auditors each cane
to different results reflects poorly on the clarity of the
contract. Abdal | ah has not provided evidence that the variance
between the audits can be attributed to anmbiguity in the text
rather than variances in the reconstruction of her recordkeeping.
She clains the experts disagree over the neaning of the contract

because t hey di spute whether “rent” was a perm ssi bl e expense. Her



argunent fails because the contract is sinply not anbi guous on this
poi nt . The contract very clearly allows rent as a “reasonable
busi ness expense,” but just as clearly limts Crosby's liability
for rent on depreciable property to $10, 000 per year. Abdallah has
not expl ai ned why the office building she rents to herself is not
“property wherein depreciation is allowable under |I.R S. Code
Section 167.”
2. There Is No Conflict Between Articles V and VIII

Abdal  ah next purports to find anbiguity in the alleged
conflict between her Article V obligation to maintain staff
privileges at Crosby and her Article VIII power to admt her
patients at other hospitals. We find no conflict between these
provi si ons. The freedom to admt patients to other hospitals
coexists well withthe contract's limted requirenent that Abdall ah
mai ntain the option to admt patients at Crosby. Thi s argunent
fails as well.

3. There Is No Conflict Between Articles IV and V

Abdal | ah then clains that the contract is anbi guous because
Article V only allows her to termnate the contract if Crosby
violates Article |, Il or I1l. Article IV, the article concerning
Crosby's duty to assist Abdallah in establishing her practice, is
not listed as a reason for Abdallah to termnate the contract.
Abdal | ah believes this raises questions about the neaning of

Article IV that anmount to anbiguity. W disagree. A violation of
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Article IV is still a breach of contract, even though Article V
prevents Abdal |l ah fromrescinding the contract as a renedy for that
breach. See J. O Hooker & Sons, Inc. v. Roberts Cabinet Co., Inc.,
683 So. 2d 396, 403 (Mss. 1996) (distinguishing breach of
contract, which confers the right to sue for damages, from a
materi al breach conferring the right totermnate). Article IV has
meani ng and pur pose, and thus the careful choice to omt Article IV
fromArticle V introduces no anbiguity into the contract.

4. Abdall ah's Move to Slidell Was Not Briefed And Is
Mbot

Abdal | ah' s final argunent concerning anbiguity relates to the
requi renent that she remain in practice for an additional twenty-
four nmonths to receive the | oan forgiveness promsed in Article II.
The “Wtnesseth” and “Statenment of Fact and Intent” portions of the
contract contain references to Pearl Rver County and the
“surrounding communities” in the “Hospital's service area,” but
those sections nake clear the parties contenplated that Abdall ah
woul d establish and maintain her practice in Pearl River County,
Mssissippi. Simlarly, Article | (“Myving Expenses”) and Appendi x
A (“Rel ocation Assistance”) state that Abdallah wll continue her
practice in Picayune, M ssissippi for the additional two year term
or she wll becone obligated to repay those suns within three
nont hs.

The al |l eged anbiguity arises fromthe | anguage of Article I

whi ch requires Abdallah to remain in practice for another two years
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to receive forgiveness of her |oaned subsidies. Article Il only
speaks of “leav[ing] or ceas[ing] full tinme practice” and does not

specify where that practice nust take place. Abdallah argues that

because she noved to Slidell, Louisiana and continued to practice
there full time, and because Slidell is in the sane general area as
Pearl River County,! she arguably did not violate Article Il such

that she was required to repay the subsidy. Abdallah testified in
her deposition that she thought she would be able to continue her
practice in Slidell and still serve her patients in Picayune.
Crosby rebuts her argunent by claimng Abdallah confessed in her
deposition that her choice to nove away fromPi cayune obl i gated her
to repay the subsidy, but that is an i ncorrect readi ng of the whole
of Abdall ah's deposition testinony.

W mght be inclined to give weight to Abdallah's argunent
except for two countervailing considerations. First, Abdallah
failed to brief this argunent on appeal and she did not even raise
this argunent in her summary judgnent nenorandum before the
district court. Argunents not briefed before this court are waived
except in extraordinary circunstances. See United States v.
Martinez, 263 F.3d 436, 438 (5th CGr. 2001); Feb. R Appr. P

28(a)(9)(A). Second, Abdallah breached the contract when she

! gSlidell is about twenty-five niles away from Picayune.
According to Abdallah, the nearest hospital to Picayune (Crosby
excepted) is in Slidell and is about thirty mnutes' drive away.
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resigned her staff privileges and t hereby becane obligated to repay
the | oaned subsidies within three nonths. It is therefore noot
whet her she al so becane obligated to repay the subsidies because
she noved to Slidell. Though it is difficult to say whether the
| anguage of Article |l contains nore than a scintilla of anbiguity,
we find no reason to answer that difficult question when the
argunent is inproperly presented and noot.

We find no anbiguity in the contract and affirmthe grant of
summary judgnent as to each of those chall enges.

B. Breach of the Contract by Croshy

Abdal | ah al so argues that she did not breach the Net I|ncone
Guarantee Agreenent because it had been previously breached by
Crosby. She has two separate argunents for why Crosby breached t he
agreenent before she did.

1. Failure to Assist In Establishing Her Practice

Abdal  ah clains that Crosby failed to neet its contractua
duties under Article IV of the Net I|ncone Guarantee Agreenent,
which obligates Crosby “reasonably to assist Physician in
organi zi ng/ setting up Physician's office, ordering supplies, hiring
personnel, setting up accounting records, and marketing/pronoting
Physician's practice.” Article IV adds that it “does not absol ve
Physician of primary responsibility for the set-up of Physician's
practice.” Abdallah clains that Crosby's failure to assist her

constitutes a material breach of the contract. A material el enent
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of the contract is one that is “vital to the existence of the
contract” or “essential.” J.O Hooker & Sons, Inc. v. Roberts
Cabinet Co., Inc., 683 So. 2d 396, 403 (Mss. 1996). A materi al
breach of the contract by Crosby could allowthe term nation of the
contract under M ssissippi law. UHS-Qualicare, Inc. v. Qulf Coast
Community Hospital, Inc., 525 So. 2d 746, 756 (M ss. 1987).
Crosby clains that Abdallah provided no summary | udgnment
evi dence what soever supporting her assertion that Crosby failed to
assi st her as required by Article I'V. This assertion appears to be
correct. Abdallah's response to the notion for sumrmary judgnent
refers the district court to the deposition testinony of Calvin
Green, but Geen clearly testified that he had no know edge of the
i ssue. Abdal | ah does not direct us to any other source of
evidence, either in her briefs or in her otherwise well-cited
menor andum i n support of her response to the notion for summary
j udgnment . W can find no evidence either. Abdal | ah does not
testify in her deposition that Crosby failed to assist her. The
affidavit of Abdallah's expert Paul A Harris nentions in passing
that Crosby “ignored” her and denonstrated a “lack of effort,” but
nothing indicates that these assertions were or could have been
made on his personal know edge and thus cannot suffice as summary
j udgnent evi dence. See FeE. R QGv. P. 56(c). Once Croshy
presented its case for summary judgnent, Rule 56(e) prevented

Abdal lah from resting on her pleadings and required her to
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i ntroduce evi dence supporting her allegations. See FeED. R QGv. P
56(e); WRIGHT, MLLER & KANE, FEDERAL PRACTICE & PROCEDURE: CviL 3D § 2721
(1998). Abdal  ah failed to introduce any evidence to support her
all egations, not even a verified pleading. Summary judgnent is
pr oper .

Mor eover, Crosby's all eged breach of Article IV coul d not have
been a “material” breach justifying Abdallah's refusal to perform
under the contract. As we have already discussed, Article V of the
Net | nconme CGuarantee Agreenent notoriously failed to list Article
|V as one of the provisions entitling Abdallah to term nate the
contract in case of breach. Article IV cannot be considered
“vital” or “essential” if it was solimted; indeed, the limtation
in Article V seens to nake Article IV the very antonym of
“material” as defined in the case law. \What's nore, Article |V
reiterates that the “primary” responsibility for establishing her
practice remai ned on Abdallah. It would normally be difficult to
i magi ne what failings would constitute a “material” breach under
these circunstances, and it is inpossible to imagine in this case
because Abdal | ah has provi ded no evi dence. We therefore affirm
the grant of summary judgment on this issue.?

2. Crosby's Term nation of Subsidy Paynents

Abdal  ah also clainms that Crosby breached the Net |I|ncone

2 As this is not a case concerning the sale of goods under the

UCC, wewll not consider Crosby's argunent regardi ng the right
to cure.
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Guarantee Agreenent when it refused to pay her subsidies for the
last two and a half nonths of the contract. Crosby's refusal was
spurred by the report from the Horne CPA Goup stating that
Abdal  ah's records were in disarray, that Abdallah had been
overpaid by tens of thousands of dollars, and that a conplete
reconstruction of her records woul d be necessary. Abdallah argues
that paynent of subsidy was calculated on a nonthly basis, and
because the $140,000 annual incone guarantee was based on net
practice inconme Crosby should not have w thheld the remaining
subsi dy paynents. That is, because Abdal | ah m ght have earned | ess
t han $11, 666 i n each of the remai ni ng nonths, Crosby may still have
been obligated to pay subsidy to bring her incone up to a total of
$140, 000 for that year. Abdallah clains Crosby was not entitled to
wi t hhol d subsidies if those future anounts remai ned undeterm ned.

The contract calculates the subsidy due by subtracting the
nonthly net practice inconme from $11,666; this paynment was
condi ti oned on Abdallah's delivery of a report containing various
accounting records including net practice incone or |oss. At the
poi nt when Abdal | ah cl ai n6 she was entitled to her subsidy paynent,
Crosby had recei ved an expert report explaining that her accounting
| acked the necessary rigor and veracity and that as a result of
Abdal | ah's errors she had overstated her net practice | oss by over
$63, 000. In order to be entitled to any subsidy check at all,

therefore, Abdallah would have to provide a report that “swal |l owed
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up” that overpaynent through a net practice loss of nore than
$63, 000 since the date of that expert report. Alternately, she
coul d produce a report correctly accounting for the previous year
and expl ai ni ng why any renai ni ng over paynent was | ess than her net
practice |l oss. There is no evidence that Abdall ah provi ded either.
Provision of the report was a condition precedent to the subsidy
paynment, and therefore we find it was not a breach of contract for
Crosby to wthhold paynent. W affirm the grant of summary
judgnent on this point.

Abdal | ah al so argues that Crosby's w thhol di ng of the subsidy
paynment is an attenpt to profit fromits own breach in violation of
the principle set forth in UHS-Qualicare, Inc. v. @lf Coast
Community Hospital, Inc., 525 So. 2d 746 (M ss. 1987). I n that
case, a hospital sued its nanagenent conpany because it revised the
hospi tal budget and raised rates even though the hospital had the
excl usi ve power to take that step. ld. at 755. The court held
t hat because the hospital could change the rates itself instantly
and undo the m sdeed, the managenent conpany's breach coul d not be
materi al . ld. at 756. Moreover, the court noted a party nust
avoi d danmage i f possible rather than choosing to suffer the danage
and pass the cost along to the other party. 1d.

Abdal  ah clains that Crosby could have prevented the very
probl emof which it conplained if only it had honored its agreenent

to assist her in setting up her practice, and therefore UHS-
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Qual i care prevents Crosby from suing her for breach of contract.
There are two problens with this assertion. First, as discussed
above Abdal | ah i ntroduced no evi dence that Crosby failed to fulfill
its duties to help her set up her practice. Second, UHS-Qualicare
concerns the highly wunusual <circunstance where a party can
conpletely and effortl essly undo the other party's breach after the
fact, while Crosby's ability to establish and oversee Abdallah's
accounting could not provide the sanme conplete, after-the-fact
cure. W therefore reject Abdallah's argunent and affirm the
summary judgnent on this issue.
1. Fraud In The | nducenent

Abdal | ah asserts that the district court erred in granting
summary judgnent on her counterclaimof fraud in the inducenent.
She al so asserts that the sanme fraudul ent inducenent claimshould
have prevented the district court fromgranti ng sunmary judgnent on
Crosby's breach of contract claim

Under M ssissippi case law, “[a] claimof fraud nust satisfy
nine elenents: 1) a representation, 2) that is false, 3) that is
material, 4) the speaker's know edge of its falsity or ignorance of
its truth, 5) the speaker's intent that the hearer act upon it in
t he manner reasonably contenplated, 6) the hearer's ignorance of
its falsity, 7) her reliance on its truth, 8) her right to rely
thereon, and 9) her consequent and proximate injury.” American

Incone Life Ins. Co. v. Hollins, _ So.2d __ , 2001 W 695516 at
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*6 (Mss. Jun. 21, 2001). The sane elenents apply both to fraud
general ly and fraudul ent i nducenent specifically. See id. Though
M ssissippi law requires that each of the elenents of fraud be
ultimately proven by clear and convincing evidence, id., sumary
judgnent should be denied if there are disputed facts that are
material to the fraud determ nation. See Simmons v. Thonpson
Machi nery of M ssissippi, Inc., 631 So.2d 798, 802 (M ss. 1994).
W will simlarly apply the federal standards for summary judgnment
to this M ssissippi case.

Abdal | ah's clainms of fraudulent inducenent arise from two
groups of representations made by 3 enn Lowery while the parties
were in contract discussions, which we wll address in turn.

A. Geen Card

I n her deposition, Abdallah testified that Lowery prom sed he
woul d hel p her obtain a green card and told her that he had done so
for other physicians in the past. According to Abdallah, Lowery
specifically noted that Crosby was in a health care professional
shortage area, arguably inplying that this fact was rel evant to her
ability to obtain a green card through working for Crosby. The
record also contains a letter from Lowery to Secretary of
Agricul ture Dan dickman asking the Departnent to hel p Abdal | ah by
assumng the role of an “interested United States Governnent
agency” based on the agricultural nature of the Picayune area. The

letter refers Secretary dickman to sections 10(a)(15)(j) and
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212(e) of the Immgration and Naturalization Act, codified at 8
us.C § 1101(a)(15)(J) and § 1182(e), which contain the
limtations on the ability to grant such a waiver.

Abdal | ah argues that Lowery nmade his prom se to “hel p” her get
a green card in order to fraudulently induce her to sign the Net
| ncone Guar antee Agreenent, and she clains that his letter-witing
efforts were no “help” at all. As discussed bel ow, we agree that
Abdal I ah i ntroduced sufficient evidence to defend this assertion
agai nst a notion for summary judgnent. Wile Crosby relies on the
merger clause in the Net I|Incone Guarantee Agreenent, that clause
cannot prevent Abdallah from asserting her claim of fraudul ent
i nducenent. W address this latter point first.

1. The Merger C ause

Crosby primarily defended against the fraud allegations by
relying on the nerger clause in the Net |ncone Agreenent. Thi s
clause, Article XVlI, states that the contract is the “entire
under st andi ng” between the parties and that it supersedes any ot her
agreenents, whether oral or in witing. Because Abdallah read and
understood this provision, Crosby argues, she could not have
reasonably relied on any oral statenents nade outside the four
corners of that contract. The district court apparently agreed.
See Menorandum Opinion at 4, 8.

Qur reading of Mssissippi case |aw does not conport wth

Crosby's assertion, however. In Brown v. GChman, 42 So. 2d 209
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(Mss. 1949), the M ssissippi Suprenme Court considered a contract
for land chal |l enged on the ground that the seller had fraudul ently
i nduced the buyer; the land had far | ess nerchantable tinber on it
than the seller had clained. 1d. at 210. Despite the fact that
the contract stated that both parties were relying on their own
estimate of the value of the property, the court affirmed the
decree ordering the seller to reinburse the buyer. ld. at 211.
The court held that contract recitals of “no reliance” were to be
ignored in cases of fraud and deceit, because the all eged fraud and
deceit may have induced the party to sign the contract containing
the recital. ld. at 213. The court added that clauses stating

that the contract contains all the terns involved and the

representations made” should be simlarly ignored when fraud is

al | eged. | d. Fraud cannot nerge wth a contract and thus
conpletely negates it. 1d. at 212.

This holding seens directly on point. Abdallah's clainms of
fraudul ent i nducenent shoul d survive a “nerger clause” |like Article

XVI because that fraud nay have induced her to sign the contract,
merger clause and all. Though Brown is an ol der case, we note that
the M ssissippi Suprenme Court reaffirnmed this point of |aw only
| ast year, albeit in dictum See Turner v. Terry, 799 So. 2d 25,
34 (Mss. 2001). W therefore hold that Article XVI of the Net
| ncone Agreenent does not prevent Abdallah fromintroduci ng parol

evidence of Lowery's alleged fraudulent statenents and does not
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negate the welenment of reliance in the alleged fraudulent
i nducenent . W next ask whether Abdallah introduced enough
evidence to survive sunmary judgnent on this issue.
2. Sufficiency of the Evidence

I n order to understand whet her Abdal |l ah i ntroduced sufficient
evi dence that Lowery fraudul ently i nduced her to sign the contract,
it is necessary to first carefully examne the inmgration |aws
applicable to her. Abdallah's J-1 visa was granted for the purpose
of allowng her to pursue her graduate nedical education. Thi s
pl aces her generally within the group of “immgrants” defined in 8
US C § 1101(a)(15)(J) and particularly within the limtations of
8 US. C § 1182. Section 1182(e) prevents such immgrants from
being eligible for change to a nore favorable inmm gration status
until they have returned to their honme country and resided there
for two years.?

The Attorney General nmay waive this requirenent, however, when

the Director of the United States Information Agency reconmends

® This requirenent enforces the purpose of the exchange
program to foster relations with foreign countries by allow ng
their citizens to be trained in the United States and then return
to apply the fruits of their study in their native |and. See
Newton v. |INS, 736 F.2d 336, 340-41 (6th Cr. 1984). The
requi renent al so renedi es the “fl agrant abuse” of the study program
and |i kewi se prevents the “brain drain” suffered by nmany countries
whose citizens received training in the United States and then
declined to return. See id. at 341, quoting 1981 U S. Code Cong.
& Ad. News 2577, 2594.
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it.* See 8 U S.C. § 1182(e). The power to reconmmend waiver is
strictly limted; the Dorector nmay recommend waiver when the
Comm ssioner of Immgration and Naturalization requests it pursuant
to a determnation that such a return would i npose an excepti ona

hardship on the immgrant's famly or woul d expose the immgrant to
persecution on account of race, religion or political opinion. See
id. The Director may al so recomend wai ver of the two-year foreign
residence requirenent on the request of “an interested United
States Governnent agency” or (in the case of graduate nedica

students) “a State Departnent of Public Health.” See id. For npbst
cases, the Attorney General may grant a recommended waiver if he
determines it to be “in the public interest.” In contrast, the
Attorney Ceneral is strictly forbidden to grant a waiver to a
graduat e nedi cal student unless she has net the requirenents of 8

U.S.C § 1184(1).5 Id.

“* Now that the United States Information Agency has been
integrated into the United States Departnent of State, waiver
reviewis conducted by the Waiver Review Division of the Ofice of
Legi sl ati on, Regul ati on and Advi sory Assistance in the Visa Ofice
of t he Bur eau of Consul ar Affairs. See
http://travel . state. gov/wai verpa. htnl.

® The text of the statute refers to 8 U.S.C. § 1184(k). See 8
US C 8§ 1182(e). This citation was correct when the |aw was
passed. See Imm gration and Nationality Technical Corrections Act
of 1994, Pub. L. No. 103-416, § 220, 108 Stat. 4305 (1994)
(creating this requirenent in section 1182(e) and a new subsection
of section 1184 denom nated “k”). Section 1184(k) was nodified
and redesi gnated “1184(1)” in the Omibus Consol i dat ed
Appropriations Act of 1997, Pub. L. 104-208, 88 622(a) and
671(a)(3)(A), 110 Stat. 3009 (1996). The sane statute added a new
subsection, which was accidentally designated “I” as well. See id.
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For a graduate nedical student to neet the requirenents of
section 1184(1), she nust denonstrate a bona fide offer of full-
time enploynent at a health facility or health care organi zation
8 US.C 8 1184(1)(21)(O(i). She nust agree to begin work within
ni nety days and continue to work for not less than three years.
Id. at 8§ 1184(1)(1)(O(ii). If the position is not for nedica
research or training, the immgrant nust also agree that this
practice shall be in a geographic area designated by the Secretary
of Health and Human Services as having a shortage of health care
professionals. 1d. at § 1184(1)(1)(D).® Violation of these terns,
including failure to fulfill the contract, will inmediately cause
the two-year foreign residence requirenent to apply again. 1d. at
§ 1184(1)(3).

This exam nation of therelevant inmgrationlawclarifies the
inport of Lowery's actions. W nust nmake all reasonabl e i nferences
in Abdallah's favor, and in doing so we find she has presented
evi dence on each of the nine elenents of her claimof fraud in the
i nducenent. (1) As for the first elenent -- a “representation” --

Lowery prom sed future conduct that he had no power to actually

at 8 625(a)(1). Congress has not corrected this dual subsection
problem nor has it altered the text of section 1182(e) to reflect
the renam ng of section 1184(k). Nevertheless, it is obvious that
the subsection titled “Restrictions on Waiver” is the one that
limts the ability of graduate nedical students to receive a wai ver
of the two-year foreign residency requirenent.

® The procedure by which the Departnment of Health and Human
Services makes this determ nation is contained at 42 C F.R Part 5.

24



perform Lowery asserted that he had hel ped ot her physicians get
a green card, hereferred to section 1184(1)"'s specific requirenent
that the hospital be located in a designated health care
pr of essi onal shortage area, and he wote a letter to the Secretary
of Agriculture specifically pointing the Secretary to the statutes
l[imting Abdallah's ability to get a green card.’ These facts al
suggest that Lowery understood the requirenents of sections 1182(e)
and 1184(1). | f he understood those sections, he knew that he
could do nothing to nove Abdallah closer to her goal of a green
card. He thus would have no present intent to deliver when he nade
his promse to help, and this state of mnd suffices to nake a
prom se of future conduct a “representation” for purposes of fraud.
See R C Const. Co. v. Nat'l Ofice Systens, Inc., 622 So. 2d 1253,
1256 (M ss. 1993) (quoting Bank of Shaw v. Posey, 573 So. 2d 1355,
1360 (M ss. 1990)).

Continuing with the elenments of fraud, (2) according to
Abdal | ah' s deposition testinony, the representati on was material to

her deci si on. (3) The representation was denonstrably false,

"More precisely, perhaps, Abdallah’s deposition testimony, in light of the present record,
permits a fact finder to reasonably conclude that a reasonable person in her situation would
understand Lowery’ s statementsto her asrelating that if she accepted the Crosby offer shewould be
eligible to receive agreen card and that areasonable person in Lowery’ s position would understand
that Abdallah would likely so understand what he was saying to her.

Whether the evidenceinfact introduced at any futuretrial (where Abdalah’ stestimony might
differ somewhat from her deposition and where additional evidence of an uncontradicted character
might also cast a different light on the matter) will suffice to sustain a verdict for Abdallah on her
fraud claim, we do not address.
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because Lowery had no power to help her unless he radically altered
the contract. (4) As discussed above, there is sone evidence that
Lowery knew the statutory requirenents for waiver of the foreign
resi dency requi renent and thus knew he was conpletely powerless to
hel p Abdallah. This suffices to establish, for summary judgnent
pur poses, that he knew his prom se was false. (5 Lowery was
trying to recruit Abdallah, and thus he intended that she rely on
his statenents. (6) Abdallah testified that she had no know edge
that his promse was false and that (7) she relied on Lowery's
prom se. (8 She also testified that she passed up other job
opportunities, which constituted a consequent and proxi mate i njury.

Finally, (9) there is sone evidence that Abdallah had the
right torely on the promse. W recognize that she is a highly
educated person with sone ability to investigate Lowery's clains
for herself, and this weighs in the “right to rely” consideration.
See Martin v. Wnfield, 455 So. 2d 762, 765-66 (Mss. 1984) (the
fact that the deceived party was an attorney who coul d have easily
confirmed the truth of the assertion supported a jury verdict in
his opponent's favor); but see RESTATEMENT ( SECOND) OF TORTS 8 540
(1976) (no duty to investigate the truth of a representation if not
known to be false). On the other hand, Abdallah is an alien with
no know edge of immgration law while Lowery is a U S. citizen who
has recruited foreign physicians and who pl ausi bly represent ed t hat

he had experience with inmgration. Thi s apparent inbal ance of
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know edge favors Abdallah's “right to rely,” at least at the
summary j udgnent stage. See Martin, 455 So. 2d at 765-66; Anmerican
Incone Life Ins. Co. v. Hollins, _ So.2d __ , 2001 W. 695516 at
*6 (Mss. Jun. 21, 2001); Allen v. Mac Tools, Inc., 671 So. 2d 636,
642-43 (M ss. 1996); Turner v. Wakefield, 481 So. 2d 846, 849-850
(Mss. 1985). Abdallah has provided sone evi dence on each el enent
of her claim

This exam nation of immgration |aw al so belies Crosby's claim
that Lowery actually “hel ped” Abdallah and thus held up his end of
their bargain. The Net | ncone Guarantee Agreenent neither provided
Abdal ah with true enploynent nor required her to practice with
Crosby Menorial Hospital for three years, and therefore 8 U S.C. §
1182(e) forbade the Attorney General fromgranting a wai ver under
any circunstances. The Departnent of Agriculture and the
M ssi ssippi Departnent of Health were utterly powerless to help
Abdal | ah, and Lowery's letters to these agencies were a waste of
postage. The only thing Lowery coul d have done to “hel p” was agree
to transnute the Net |Incone Operating Agreenent into a three-year
direct enploynent contract, which he refused to do. Crosby has
failed to produce evidence negating Abdallah's counterclaim

Abdal | ah's counterclaim for fraudulent inducenment is not
barred by Article XVI of the Net Inconme Qperating Agreenent, and
she has provided nore than a scintilla of evidence on each el enent

of her claim The district court thus erred in granting sumary
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judgnent against her on the counterclaim for fraud in the
i nducenent. Moreover, while Abdallah did not expressly raise the
affirmati ve defense of fraud in her answer to Crosby's lawsuit, a
counterclaim for fraudul ent inducenent should suffice to raise a
defense of fraud in a breach of contract suit at least so as to
prevent a sunmary judgnent in the present circunstances where t hese
matters were all considered together. See Turner v. Terry, 799 So.
2d 25, 34 (Mss. 2001). If proven, fraud conpletely negates a
contract. Brown, 42 So. 2d at 212. The district court therefore
erred in granting summary judgnent to Crosby on its breach of
contract cause of action.

B. Oher Pediatricians

Abdal | ah al so argues that she was fraudul ently i nduced to sign
the contract in that Crosby represented that there was a strong
need for a pediatrician in the area. According to Abdallah's
deposition, when she first interviewed with Lowery she al so net the
only pediatricianintown, Dr. Tibitibiah. Lowery told her that he
felt Picayune needed another pediatrician and that the area had
been designated a health care professional shortage area. During
her tinme in Picayune, however, Abdallah discovered that other
physi ci ans woul d potentially conpete with her. Abdallah di scovered
that Crosby had already recruited two other famly practitioners,

Dr. G@pson and Dr. Denney. A third famly practitioner, Dr.
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Del ores, was also practicing in the Picayune area.® Moreover,
after she arrived, Crosby recruited Dr. Hussein, a pediatrician,
and Dr. Weismann, a famly practitioner, though these doctors began
practicing in Picayune after Abdallah's contract with Crosby was
br oken. Abdal  ah argues that the famly practitioners did sone
pediatrics and thus were in conpetition with her.

We conclude that Abdallah has not produced sunmary | udgnent
evi dence supporting her claim that these actions constituted
fraudul ent i nducenent. While Lowery asserted that there was a
need for a pediatrician in the area, and the contract itself
recites that, Abdallah has not provided any evidence that this
assertion was know ngly fal se. It may very well be that Lowery
t hought that the famly practitioners did not obviate the need for
a second pedi atrician; we cannot know, because Abdal | ah i ntroduced
no evidence on this point. The evidence does indicate that the
hospi t al continued to recruit pedi atri ci ans and famly
practitioners, but this strongly indicates that Crosby believed
that Picayune needed even nore pediatric care professionals.
Simlarly, there was apparently nothing false in Lowery's claim
t hat Pi cayune was desi gnated as a heal th care professional shortage
area. Abdallah has failed to introduce evidence supporting this
el ement of her claimof fraudul ent inducenent.

Accordingly, we will affirmthe grants of sunmary judgnent on

8 The evidence does not nmake clear whether Dr. Del ores was

recruited by Crosby.

29



t hese narrow grounds. Nevert hel ess, as discussed above the
evidence of fraud in the green card i ssue conpels us to reverse the
district court's grant of summary judgnment against Abdallah's
counterclaim for fraudul ent inducenent and the grant of sunmary
judgnent on Crosby's claimfor breach of contract.

I11. Breach of the Duty of Good Faith and Fair Dealing

Abdal  ah's <challenge to Crosby's recruitnment of other
physicians is not limted to her fraudul ent inducenent claim She
also clainms that their efforts to recruit other physicians diluted
the market for a pediatrician in Picayune and thus breached the
duty of good faith and fair dealing inplicit in contracts.

M ssi ssi ppi does indeed recognize an inplicit duty of good
faith in contracts. W also note that a party cannot violate the
inplicit duty of good faith by exercising a right nade explicit in
the contract. See Anerican Bankers' Ins. Co. of Fla. v. Wlls, 819
So. 2d 1196, 1206 (M ss. 2001); MDonald's Corp. v. Watson, 69 F. 3d
36, 43 (5th Gr. 1995). The contract does not explicitly state
that Crosby may continue to recruit physicians to the area,

however, so we cannot rest solely on this basis.® Instead, we nust

® Crosby clains Mssissippi law holds that a party cannot

breach the duty of good faith and fair dealing if it honors the
terms of the agreenent. This is a msreading of the rel evant case
law. The inplicit duty of good faith cannot be breached by the
exercise of a power affirmatively provided for (either by explicit
statenent or clear inplication) in the contract, but M ssissippi
| aw does not support Crosby's claimthat conpliance with the terns
of the contract nullifies the effect of extra-contractual actions
taken in bad faith.
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examne this situation to see if there is evidence of a breach of
the duty of good faith. "The breach of good faith is bad faith
characterized by sonme conduct which viol ates standards of decency,
fairness or reasonabl eness.” Wlls, 819 So.2d at 1206. Contrary
to Crosby's suggestions, we find no case |aw stating further that
the duty is breached only in “blatant, egregious circunstances.”
Abdal | ah adm ts that she knew Crosby never promsed it would
not continue recruiting other physicians. To the contrary, she
knew t hat she was taking a position in an area desi gnated as havi ng
a severe shortage of health care professionals and thus coul d have
easi |y predicted that other physicians woul d be recruited. |ndeed,
given this unfortunate state of affairs, the decent, fair and
reasonable thing to do may have been to continue recruiting
doctors. Additionally, we note that the doctors of which Abdall ah
conplains did not begin practicing while the Net |Incone CGuarantee
Agreenment was still in force. W find no evidence of indecent,
unfair or unreasonabl e behavior and therefore affirmthe district
court's grant of summary judgnent against Abdallah on her
counterclai mfor breach of the duty of good faith and fair dealing.

| V. Tortious Interference Wth Contract and Wth Prospective
Busi ness Rel ati ons

Abdal I ah al so counterclainmed for tortious interference with
contract and tortious interference wth prospective business
relations. Though she nentioned these counterclains in her sunmary

of argunent, she failed to explain her contentions in the body of
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her brief in this Court. She has therefore waived these argunents
on appeal. See United States v. Martinez, 263 F.3d 436, 438 (5th
Cr. 2001); Fep. R App. P. 28(a)(9)(A). Her argunents woul d have
failed anyway. A party to a contract cannot be held |liable for
tortious interference with that contract. See Cenac v. Miurry, 609
So. 2d 1258, 1269 (M ss. 1992). Moreover, Abdallah has not shown
that Crosby acted wth the “nmalice” necessary for a tortious
interference with prospective business relations claim See MF
Corp. v. Century Business Comruni cations, Inc., 663 So. 2d 595, 598
(Mss. 1995). W therefore affirmthe district court's award of
summary judgnent on the tortious interference clains.

V. The District Court's Choice to Strike the Legal Conclusions in
The Expert's Affidavit

Abdal  ah's final contention on appeal is that the district
court erred by striking portions of the affidavit of her expert,
Paul A Harris. Though Crosby noved to conpletely strike the
affidavit, the district court ultimately struck only the | egal
concl usions asserted by Harris. W reviewthis decision for abuse
of discretion. See First United Financial Corp. v. US. Fidelity
& Guar. Co., 96 F.3d 135, 137 (5th Gr. 1996).

Though Abdallah raises argunents based on the generally
appl i cabl e Federal Rules of Evidence, we need only exam ne the
specific effect of Federal Rule of Civil Procedure 56 governing
summary judgnents. Wight, MIler and Kane opined that:

“Rule 56(e) further limts the matter to be properly included
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in an affidavit to facts, and the facts introduced nust be

al | eged on personal knowl edge. Thus, ultimate or conclusory

facts and conclusions of law, as well as statements nade on

belief or "on information and belief,' cannot be utilized on

a summary-judgnment notion.” W GHT, MLLER & KANE, FEDERAL PRACTI CE

& PROCEDURE: CviL 3D § 2738 (1998).
This circuit adopted Wight, MIler & Kane's reasoning in Glindo
v. Precision Am Corp., 754 F.2d 1212, 1216 (5th G r. 1985), and
reiterated the sanme point in Othopedic & Sports Injury dinic v.
Wang Laboratories, Inc., 922 F.2d 220 (5th Gr. 1991). Harris's
| egal conclusions, therefore, were not valid summary |udgnent
evi dence. Because the court excluded only those portions of the
affidavit that were useless at the summary judgnent stage, the
district court did not abuse its discretion,. We affirm that
ruling.

Concl usi on

We are persuaded that the only error in this case was the
district court's choice to award summary judgnent on the issue of
Lowery's prom se to help Abdall ah obtain a green card. W reverse
the sunmary judgnent on her counterclai mfor fraudul ent i nducenent
and remand for further proceedings. Because fraud is a defense to
an action for breach of contract, we also reverse the grant of
summary judgnent on Crosby's suit against Abdallah and remand for
further proceedings. The district court's order that Abdal |l ah pay
Crosby is also vacated for the sane reason. W affirmall other

aspects of the district court's sunmary judgnent opinion, however.

Finally, we find no error in the district court's striking of the
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| egal conclusions in the affidavit of Paul A Harris.

AFFI RVED | N PART, REVERSED AND REMANDED | N PART



