UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-60386
Summary Cal endar

NEI L R HARRI SON;, JULIA A HARRI SON

Pl ai ntiffs-Appellants,

ver sus

OH O CASUALTY | NSURANCE COVPANY
GREAT AMERI CAN | NSURANCE COVPANY;
CHANDL ER- SAMPSON | NSURANCE COVPANY, | NC.
AMERI CAN NATI ONAL FI RE | NSURANCE COVPANY

Def endant s- Appel | ees.

NEIL R HARRI SON;, JULIA A HARRI SON

Pl aintiffs-Appellants,

ver sus

CHANDL ER- SAMPSON | NSURANCE COVPANY, | NC.
STATE AUTOMOBI LE | NSURANCE COVPANY;
STATE AUTO PROPERTY AND
CASUALTY | NSURANCE COVPANI ES

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Southern District of M ssissipp
(Consol . Nos. 3:98-CV-377 & 3:98-CV-493)

January 4, 2002

Bef ore DeMOSS, PARKER and DENNI'S, Crcuit Judges.



PER CURI AM °

Plaintiffs-Appellants Neil R Harrison and Julia A Harrison
contest the district court’s granting sunmmary judgnent on their
cl ai s agai nst Defendants Chio Casualty I nsurance Conpany and
State Autonobile Miutual | nsurance Conpany and State Auto Property
and Casualty I nsurance Conpanies (together, “State Auto”), and
its dismssing their clains agai nst Chandl er - Sanpson | nsurance
Conpany, Inc. W affirm

BACKGROUND

The Harrisons sold a house they manufactured to Fred L.
MM Ilian, who then turned around and sued the Harrisons for
breach of contract, negligence, fraud, and m srepresentation,
anong ot her bases, alleging that the Harrisons sold hima
defective hone. MMIIlian succeeded in his suit, which he
brought in M ssissippi state court. The Harrisons then brought
the instant action against the above-naned insurers, arguing that
the Harrisons’ policy wth each nandat ed rei nbursenent for the
judgnment McM I 1ian sustained against them The suit was renoved
to federal district court in accordance with that court’s
diversity jurisdiction. The district court denied the Harrisons’
nmotion to remand, agreeing that Chandl er-Sanpson, which |ike the

Harrisons is domciled in M ssissippi, had been fraudul ently

" Pursuant to 5THCQR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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joined to defeat diversity of citizenship. The court then
grant ed Chandl er-Sanpson’s notion to dismss for failure to state
a claimand later granted Chio Casualty’s and State Auto’s
nmotions for summary judgnent. The Harrisons nmade a tinely
appeal .

DI SCUSSI ON

Each action taken by the district court insofar as this
appeal is concerned is reviewed de novo. See Bejil v. Ethicon,
Inc., 269 F.3d 477, 479 (5th Cr. 2001)(reviewi ng de novo the
district court’s grant of summary judgnent); Stripling v. Jordan
Prod. Co., L.L.C., 234 F.3d 863, 868 (5th Cr. 2000)(review ng de
novo the district court’s order of dismssal for failure to state
a claim; Johnson v. Heublein, Inc., 227 F.3d 236, 240 (5th G
2000) (reviewi ng de novo the district court’s determnation of its
jurisdiction).

The Harrisons contend that Chandl er-Sanpson is responsible
for its own conduct, and that the conpany is not shielded from
liability as an agent of Chio Casualty. The Harrisons nmake much
of this point because Chandl er-Sanpson’s joi nder woul d destroy
diversity and thus require remand to M ssissippi state court. It
is true that an agent generally is responsible for its own
conduct. See RESTATEMENT ( SECOND) OF AGENCY § 343 (1958) (“An agent
who does an act otherwise a tort is not relieved fromliability

by the fact that he acted at the command of the principal.
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."). In Mssissippi, however, “insurance agents and adjusters .

are not liable for ordinary negligence in performng their
duties on behalf of insurers.” Jenkins v. Farm ngton Casualty
Co., 979 F. Supp. 454, 457 (S.D. Mss. 1997). Although
M ssi ssippi | aw does provide that agents and adjustors can “incur
i ndependent liability when their conduct constitutes gross
negli gence, malice, or reckless disregard for the rights of
others,” see id. (internal quotations omtted), the Harrisons do
not suggest that in this case Chandl er-Sanpson has commtted any
conduct of the sort. W therefore affirmthe district court’s
order of dism ssal

We also affirmthe district court’s granting GChio Casualty’s
nmotion for sunmmary judgnent. The Harrisons argue that the policy
obt ai ned by Service Air Heating & Air Conditioning Conpany
(Service Air), a conpany in which the Harrisons are officers,
directors, and sharholders, requires that Chio Casualty defend
and indemify the Service Air enployees and agents agai nst any
claimstemm ng fromthat conpany’ s business. That nmuch is
apparently true, but we agree with the district court that the
Harrisons were not insureds under Service Air’s policy when they
sold their house to MM Ilian. The term “insured” under that
policy covers the negligence of officers and directors only to
the extent such persons are acting in their capacity as agents of

the conpany. The jury’s findings regarding the Harrisons’



liability to MM I Ilian, however, have nothing to do with the
Harrisons’ duties or work for Service Air. The jury found the
Harrisons liable for breach of contract and of the inplied
warranty of nerchantability and for negligence, but not for
anything having to do with the Harrisions securing a subcontract
for Service Air. OChio Casualty, therefore, is not contractually
required to indemify the Harrisons’ for McMIlian s clains
agai nst them

Finally, we affirmthe district court’s granting State
Auto’s notion for summary judgnent. The Harrisons lived in the
subj ect house for over two years before they sold it to
MM I lian. During that occupancy, the Harrisons maintained
homeowners insurance with State Auto. That policy, however,
merely protected the Harrisons against liability to the extent
they were living in the house, and even then specifically
excl uded coverage for cracking in the house’s foundation, which
is what McMIlian was conplaining of in the underlying suit.

CONCLUSI ON
The judgnent of the district court is affirnmed in al

respects.



