IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-60426

Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
STANLEY BUTLER
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(00-CR-167)

Decenber 6, 2001

Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Stanley Butler appeals his conviction and sentence for
extortion in violation of the Hobbs Act, 18 U S.C. § 1951(a). W
reject all of his argunents and affirm both his conviction and

sent ence.

"Pursuant to 5THQR R 47.5, the court has determ ned that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



A police informant, Russell Davis, approached the FBI in
Jackson, M ssissippi with information about corrupt police
officers. Davis began undercover work for the FBI posing as a
drug deal er | ooking for police protection for his crimnal
operations. He began paying police officer Ronald Youngbl ood to
provi de such protection. Youngbl ood, when confronted by the FB
wth the evidence against him agreed to cooperate with the
i nvesti gati on.

Youngbl ood | ed the FBI to another police officer, Stanley
Butl er. Youngbl ood had previously had discussions with Butler
about providing protection for Davis. Now cooperating with the
FBI, Youngbl ood had further discussions with Butler during which
Butl er agreed to provide protection for Davis' drug operation.
Youngbl ood gave Butler $200 on two separate occasions in exchange
for this coonmtnent. Youngbl ood wore an audi o recordi ng device
for sonme of these conversations and was able to record five of
them After recording these conversations, Youngbl ood reviewed
the tapes and transcripts and signed and dated t hem

Butl er was convicted after a jury trial of extortion under
color of official right in violation of 18 U S.C. § 1951(a). He

was sentenced to 12 nonths of inprisonnent.



|1
A
Butler first argues that the trial court's failure to
instruct the jury that it nust find the quid pro quo el enent of
extortion beyond a reasonabl e doubt is reversible error.! Since
Butler did not challenge the instructions at trial, our reviewis
for plain error only.?2 "The Court of Appeals should correct a
plain forfeited error affecting substantial rights if the error
seriously affect[s] the fairness, integrity or public reputation
of judicial proceedings."?
The trial court used the Fifth Crcuit Pattern Jury
| nstructi on on Hobbs Act extortion.* The jury was instructed
that in order to convict, they nust find that the governnent
proved "the follow ng three essential elenents beyond a
reasonabl e doubt: First: That the defendant wongfully obtained
property from another with that person's consent; Second: That

the defendant did so under color of official right; and Third:

1 W have not held, and the Governnment does not concede, that quid pro quo
is an elenment of an offense under § 1951 when the offense does not involve
canpai gn contributions to elected officials. Under those circunstances, the
Suprene Court has found that quid pro quo is an elenent of the offense. See
McCormick v. United States, 500 U. S. 257, 273, 274 (1991). However, proof of a
quid pro quo is especially necessary in the canpaign contribution context,
because ot herwi se all canpai gn contributions coul d concei vably viol ate t he Hobbs
Act. 1d. W assume, without deciding, that quid pro quo is an elenment of the
of fense charged here.

2 United States v. Lankford, 196 F.3d 563, 575 (5th Cr. 1999).
8 United States v. O ano, 507 U.S. 725, 736 (1993).
4 Fifth Circuit Pattern Jury Instruction 2.74 (1998).
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That the defendant's conduct interfered wwth interstate
comerce." Wile the court did not explicitly provide that quid
pro quo was an el enent of the offense, the court went on to
further define each of these "three essential elenents,"”
including this instruction:

Wongful |y obtaining property under col or of official

right is the taking or attenpted taking by a public

of ficer of property not due to himor his office,

whet her or not the public official enployed force,

threats, or fear. |In other words, the wongful use of

otherwi se valid official power may convert dutiful

action into extortion.

If a public official accepts or demands property in

return for prom sed performance or nonperformance of an

official act, the official is guilty of extortion

(enphasi s added).

We have previously upheld the use of this instruction
against a challenge that it failed to distinguish between | awf ul
paynments and Hobbs Act extortion and seriously inpaired the
ability of the accused to present their defense.®> W find no

error, plain or otherwise, in this instruction, which

sufficiently conveyed the quid pro quo requirenent.?®

S United States v. Box, 50 F.3d 345, 355 (5th Gr. 1995).

6 See United States v. Tonblin, 46 F.3d 1368, 1380 & n.16 (5th Cir. 1995)

(finding simlar jury instructi on adequate to convey quid pro quo requirenent in
bri bery case).



B

Butl er next clainms that the audio tapes were inadm ssible as
not properly authenticated because a chain of custody was not
established for the tinme period between the taping and
aut hentication of the tapes by Youngbl ood. Butler objected to
the adm ssion of the tapes at trial, and we review the district
court's decision to admt the audio tapes for abuse of
di scretion.”’

There is no chain of custody requirenent for the adm ssion
of audio tapes in this circuit and under the Federal Rul es of
Evi dence authentication is satisfactory when there is "evidence
sufficient to support a finding that the matter in question is
what the proponent clainms."® Participants to the conversation
can authenticate tapes if they testify that the tapes are
accurate representations of the conversations recorded.?®

In this case Youngbl ood testified as to the neans of
recording, the accuracy of the recording, and the identity of the

participants of the conversation (hinself and Butler).® Butler

" United States v. DeLeon, 247 F.3d 593, 597 (5th Gr. 2001).
8 Fed R Evid. 901(a).

® United States v. Lance, 853 F.2d 1177, 1181-82 (5th G r. 1988) (holding
tapes properly authenticated where "l aw enforcenent agents who participated in
the taped conversations testified that, according to their nmenories, the audio
and video tapes contained accurate recordings of the conversations that
occurred").

10 Youngbl ood did adnit, however, that he did not control the activation
and deactivation of the recording device.
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testified that the tapes were not fully accurate reproductions
of the conversations. However, "[w]e do not require district
courts to find that authenticity is conclusively established
before all owi ng the adm ssion of disputed evidence." W
therefore find no abuse of discretion in the adm ssion of the

audi o tapes.

C

Finally Butler challenges his sentence, arguing that the
trial court erred in punishing himfor exercising his right to
trial by sentencing himto the maxi nrumterm of inprisonnent
within the range specified by the guidelines. "Review of
sentences inposed under the guidelines is limted to a
determ nati on whether the sentence was inposed in violation of
law, as a result of an incorrect application of the sentencing
gui deli nes, or was outside of the applicable guideline range and
was unreasonable."! As Butler's sentence was within the
gui deline range and the application of the guidelines is not here
in dispute, we need ask only whether the sentence inposed was in
violation of |aw

At sentencing Butler objected to his apparent unfair

sent enci ng when conpared to another police officer, Nathan

11 Baul ch v. Johns, 70 F.3d 813, 816 (5th Cr. 1995) (citing Lance, 853
F.3d at 1181).

2 United States v. Matovsky, 935 F.2d 719, 721 (5th Gr. 1991).
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Thomas, who had commtted simlar offenses but had plead guilty

and argued that he should not be penalized for exercising his

right to a trial. The Governnent argues that since Butler did

not object to the actual sentence our reviewis for plain error.
Assum ng arguendo that the inposition of the maxi mum

al | owabl e sentence because of a | ack of cooperation and refusal

to accept responsibility is in violation of |aw, we would

nevertheless affirmButler's sentence. The trial court gave

anpl e reasons for the sentence wholly apart fromButler's refusa

to accept responsibility (which was di scussed only as one

di stinction between Butler and Thomas).'®* The guidelines provide

that the trial court can "consider, without |imtation, any

i nformati on concerni ng the background, character and conduct of

t he defendant, unless otherw se prohibited by | aw "

Furthernore, "when the spread of an applicable Guideline range is

| ess than 24 nonths, the district court is not required to state

3 The trial court stated, upon sentencing, that:

It's outrageous for any police officer to sully the record of the
police departnent in his town. The very basis of our society are
| aws, and the enforcers of those | aws ought to be diligent in obeying
those laws. You have not been and you are suffering the
consequences.

* %k k%

You have | et yourself down. You have let your famly down. You
have | et your parents down who raised you to be the kind of nan
that you were before you engaged in this. But nost inportantly
you have let your city down. | can't do anything under these

ci rcunst ances ot her than sentence you to the maxi mum avail abl e
under the guidelines (enphasis added).

4 S S G 8§ 1B1.4.



its reasons for inposing a sentence at a particular point within
t he applicable range."*™ Accordingly we find no error, plain or

ot herw se.

111
For the foregoing reasons, Butler's conviction and sentence

are AFFI RVED.

15 Mat ovsky, 935 F.2d at 721 (quoting United States v. Richardson, 925 F. 2d
112, 117 (5th Gir. 1991)).



