UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 01-60429

Summary Cal endar

Cerald M Thonas,
Pl ai ntiff-Appellant,

VERSUS

Uni ted Beverage/ Gulf Distributors,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of M ssissipp

(3:99-CV-903-LN)
Novenber 29, 2001
Bef ore DeMOSS, PARKER, and DENNIS, G rcuit Judges.

PER CURI AM *

Cerald Thomas, the pro se plaintiff-appellant in this case,
appeal s the district court’s denial of his Rule 60(b) notion for a
newtrial. W find no abuse of discretionin the district court’s

deni al of Thomas’'s notion and therefore affirmthe district court’s

"Pursuant to 5TH CR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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ruling.
| .

Cerald Thonmas sued United Beverage for enpl oynent
discrimnation, claimng that United Beverage (1) denied him a
pronoti on because he is African-Anmerican, and (2) eventually fired
hi mbecause he filed a conplaint with the EEOC. The district court
di sm ssed his case on summary j udgnent.

After the district court entered summary judgnent agai nst him
on March 9, 2001, Thomas filed two undesignated notions for
reconsideration. Thomas filed his first notion for reconsideration
on March 21. The district court denied that notion. Thomas fil ed
his second notion for reconsideration on April 12. The district
court denied that notion as well. On May 15, 2001, Thomas filed a
noti ce of appeal challenging the summary judgnent entered agai nst
him United Beverage then filed a notion to dism ss the appeal for
| ack of jurisdiction, arguing that Thomas’s notice of appeal was
not timely. Another panel of this court denied United Beverage’s
nmotion, but held that our jurisdiction was l[imted to review ng
“whether the district court abused its discretion in denying

[ Thomas’ s] second notion for reconsideration.” Thonmas v. United

Beverage/Qulf Distribs., No. 01-60429 (5th Gr. filed Aug. 3,

2001). The court considered this second notion for reconsideration
to be a Rul e 60(b) notion. Thomas now appeal s the district court’s

deni al of his second notion for reconsideration.



A. Standard of Review
This court reviews a district court’s denial of a Rule 60(b)
motion for relief of judgnent for clear abuse of discretion. See

Del gado v. Shell Gl Co., 231 F.3d 165, 183 (5th Cr. 2000). “It

is not enough that the granting of relief mght have been
perm ssible, or even warranted; denial nust have been so

unwarranted as to constitute an abuse of discretion.” Seven El ves,

Inc. v. Eskenazi, 635 F.2d 396, 402 (5th Cr. 1981).

B. D scussion

The district court did not abuse its discretion in denying
Thomas’ s second notion for reconsideration. As stated above, a
prior panel of this court deened this undesignated notion to be a
Rul e 60(b) notion solely because Thonas filed the notion too |ate
for it to qualify as a Rule 59 notion. Thomas does not, however,
al l ege specific grounds for reversal under Rule 60(b). H's sole
argunents on appeal are that (1) the district court erred in
granting summary judgnent because there are disputed nmaterial
issues of fact in this case; and (2) the district court erred in
finding that Thomas failed to establish a prima facie case for
enpl oynent di scrimnation.

Thus, Thonas seeks to challenge the nerits of the district
court’s summary judgnent ruling through a Rule 60(b) notion; he
does not present facts that ordinarily lend thenselves to Rule
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60( b)
first
Even

ot her

relief. H s assignnments of error do not fit into any of the

five subcategories of Rule 60(b). See Fed. R Civ. P. 60(b).

the broadly worded Rule 60(b)(6), allowng relief for

any

reason justifying relief from the operation of judgnent,”

requi res sone “extraordinary circunstance” for this court to grant

relief. See Heirs of Guerra v. United States, 207 F.3d 763, 767

(5th

Cir. 2000) (citing Klapprott v. United States, 335 U S. 601,

613-14 (1949)). In Seven Elves, Inc. v. Eskenazi, this court set

forth several factors rel evant to determ ni ng whet her Rul e 60(b) (6)

relief is warranted, including:

(1) That final judgnments should not |ightly be disturbed,;
(2) that the Rule 60(b) notion is not to be used as a
substitute for appeal; (3) that the rule should be
liberally construed in order to achieve substantial
justice; (4) whether the notion was nade within a
reasonable tine; (5) whether if the judgnent was a
default or a dismssal in which there was no
consideration of the nerits the interest in deciding
cases on the nerits outweighs, in the particul ar case,
the interest inthe finality of judgnents, and there is
merit in the novant's claimor defense; (6) whether if
t he judgnment was rendered after atrial onthe nerits the
movant had a fair opportunity to present his claim or
defense; (7) whether there are intervening equities that
would make it inequitable to grant relief; and (8) any
other factors relevant to the justice of the judgnent
under attack. These factors are to be considered in the
light of the great desirability of preserving the
principle of the finality of judgnents.

635 F. 2d 396, 402 (5th Gr. 1981). These factors mlitate strongly

agai nst Thomas’s notion for reconsideration. Thomas presents no

extraordinary circunstances warranting relief.

He i nstead argues

that the court erred in granting sunmary judgnent because (1) there



are disputed issues of fact in this case and (2) the court
incorrectly found that he failed to establish a prinma facie case.
These argunents are proper for ordinary appeal, but not a Rule

60(b) notion. See Pryor v. United States Postal Serv., 769 F.2d

281, 286 (5th Gr. 1985) (“Rule 60(b) may not be used to provide an
avenue for chall enges of m stakes of |aw that should ordinarily be
raised by tinmely appeal”). It is also inportant to note that
Thomas had an adequate opportunity to present his version of the
facts before the court. Thus, in light of the policy of favoring
t he preservation of judgnents, the district court did not abuse its

di scretion in denying Thomas’s notion for reconsideration.

L1,

Thomas has not denonstrated any “extraordi nary circunstances”
or that any of the district court’s rulings were “fundanentally
incorrect.” W therefore find no grounds for Rule 60(b) relief.
The district court’s ruling denying Thomas’s notion for

reconsi deration i s AFFl RVED



