UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-60576
Summary Cal endar

FRONTI ER | NSURANCE COMPANY,
Plaintiff - Counter Defendant - Appell ee,
vVer sus
TINA HAI PHAN, Etc.; ET AL.,
Def endant s,

TI NA HAI PHAN, doi ng business as
Vina Realty,

Def endant - Counter C aimant - Appell ant.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(3: 00-CV-297-BN)

January 14, 2002
Before JOLLY, SM TH, and STEWART, C rcuit Judges.

PER CURI AM *

D.P.S., Ltd., Inc. (DPS) retained Appellee Tina Phan, a
i censed M ssissippi real estate broker, to assist it with the sale
of a notel. DPS filed suit against Phan in state court, alleging
t hat Phan sold the notel for $2.1 mllion, but told DPSit had sold
for $1.9 mllion, and that she wongfully retained the $200, 000
di fference. DPS asserted clains against Phan for breach of

fiduciary duty, msrepresentation and conceal nent, breach of

"Pursuant to 5THCR R 47.5, the Court has determn ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



inplied covenant of good faith, negligence, malpractice, fraud,
outrage, and continuing m srepresentation and conceal nent.

Frontier |Insurance Conpany, Phan’s errors and om ssions
carrier, filed an action against Phan in federal district court.™
Frontier sought a declaratory judgnent that it has no liability
for, and no duty to defend, Phan in the state court action filed by
DPS, because its policies exclude coverage for intentional w ongful
acts.

The district court denied Phan’s notion to dism ss and granted
Frontier’s notion for judgnent on the pleadings. It held that,
al t hough DPS asserted cl ai ns agai nst Phan for negligence and ot her
unintentional torts, the factual allegations of DPS conplaint,
whi ch control whether an insurer has a duty to defend, accused Phan
only of intentional conduct, for which coverage under Frontier’s
policy was excl uded.

On appeal, Phan contends that there are nunerous factual
allegations in DPS conplaint which trigger coverage under the
Frontier policies. She contends further that, even if all of DPS

clains are not covered under the policies, Frontier neverthel ess

“"On Decenber 3, 2001, Frontier filed a Suggestion of
Rehabilitation of Insurer, advising that it was involved in
rehabilitation proceedings in New York. The Rehabilitation O der
provides that “[a]ll persons are enjoined and restrai ned from
commenci ng or prosecuting any actions, lawsuits or proceedi ngs
agai nst Frontier, or the Superintendent as Rehabilitator.”
Frontier did not, however, seek a stay of this appeal or assert
that the Rehabilitation Order should have any effect on our
di sposi tion.



owes her a duty to defend the clains for negligence, mal practice,
and breach of fiduciary duty. Alternatively, she argues that
Frontier’s declaratory judgnent action shoul d be stayed pendi ng t he
outcone of the state court action. Finally, she contends that
Frontier’s notion for judgnent on the pleadings was untinely and
shoul d have been deni ed on that basis al one.

We have reviewed the record and the briefs, and we discern no
error in the district court’s reasoning and conclusions. As the
district court correctly held, under Mssissippi law, it is the
factual allegations of the conplaint, and not the |egal theories
al | eged, which control whether an insurer has a duty to defend or

i ndemi fy. See Anerican CGuarantee & Liability Ins. Co. v. 1906

Co., __ F.3d __, __, 2001 W 1413066, at *4 (5th Gr. Nov. 12,

2001) (applying Mssissippi law); Equal Enploynent Opportunity

Commin v. Southern Publ’g Co., 894 F.2d 785, 790-91 (5th Cr.

1990) . Phan does not dispute that Frontier’s policy excludes
coverage for intentional acts. DPS all eged that Phan secretly took
$200, 000 in cash fromthe purchaser of the notel and concealed its
exi stence from DPS, telling DPS that the nmotel sold for $1.9
mllion when the purchaser in fact paid $2.1 mllion. Al though DPS
asserted clains for negligence and ot her uni ntentional conduct, the
facts alleged in its conplaint, which control whether Frontier has
a duty to indemify or defend Phan, involve only intentional

conduct . Therefore, the district court did not err by denying



Phan’s notion to dismss and by granting Frontier’s notion for
j udgnent on the pl eadi ngs.

The district court did not abuse its discretion by denying the
stay requested by Phan. Because Frontier’s duty is prem sed on the
factual allegations of DPS conplaint against Phan, the state
court’s ultinmate resolution of DPS clains has no bearing on
whet her DPS has a duty to defend or indemify Phan.

Finally, the district court did not abuse its discretion by
denying Phan’s notion to strike Frontier’s notion for judgnent on
t he pl eadi ngs. Al t hough Frontier’s notion was filed beyond the
deadl i ne established by the district court, the court concl uded
that denying the notion on the ground that it was untinely woul d
waste the resources of both the court and the parties. Certainly
it was within the district court’s discretion to consider the
notion, despite the fact that it was untinely.

For the foregoi ng reasons, the judgnent of the district court

AFFI RMED



