UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-60716

WANDA LANGFORD, Adm nistrator of the Estate of M chael Langford,
Pl ai ntiff-Appellant,
ver sus

UNI ON COUNTY, M SSI SSI PPI; JOE BRYANT, In His Individual and
Oficial Capacity as fornmer Sheriff of Union County;, TOVW
WLH TE, Sheriff, In Hs Oficial Capacity as Successor In Ofice
to Joe Bryant; CARROLL THOWPSON, In H's Individual and O fici al
Capacity; MARGARET COUSAR, In Her O ficial Capacity as Successor
to Carroll Thonpson; JOHN DOES, #1-5,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissippi
(3:00-CV-152-P)

Oct ober 18, 2002
Bef ore REAVLEY, BARKSDALE, and CLEMENT, Circuit Judges.
PER CURI AM *

This appeal is froma Febp. R Qv. P. 12(b)(6) dism ssal
(failure to state aclaim. Primarily at issue is whether, at the
Rul e 12(b)(6) stage and under the requisite “hei ghtened pl eadi ng”
standard for the qualified inmunity defense in this § 1983 acti on,
all egations of an officer’s failure to maintain a suicide watch for

an involuntarily commtted person (awaiting transfer to a nental

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



health facility) are sufficient to preclude such inmmunity. Joe

Bryant and Carroll Thonpson (individual capacity) were granted

qualified imunity against the federal |aw clainms; Union County,

M ssi ssippi, was dism ssed on the federal |awclains (the basis for

di sm ssal is unclear) and was granted absol ute i munity agai nst the

state |l aw cl aims. AFFI RVED | N PART; VACATED | N PART; and REMANDED
| .

Wanda Langford all eged the followi ng in her conplaint and FED.
R QGv. P. 7(a) reply. On 18 WMarch 1999, M chael Langford
(Langford) was arrested by the Union County Sheriff’s Departnent
for being athreat (wwth firearn) to hinself and his father. Wile
in the Union County jail, Langford attenpted to choke hinself with
a t-shirt, necessitating a trip to the hospital.

The day after Langford’'s arrest, his father initiated
comm tment proceedings. As part of that process, Bryant, the Union
County Sheriff, arranged for Langford to be transported to a nental
health hospital for evaluation. Pursuant to the evaluation, the
attendi ng doctors certified that Langford should be commtted to a
treatnent facility.

Langford was not then taken i nto custody; subsequently, Bryant
made several unsuccessful attenpts to do so; but Langford fled in
fright on each occasion. On 1 April, Bryant finally succeeded in
apprehendi ng Langford. That sane day, the Union County chancery

court ordered himto be involuntarily conmtted to the state nental



hospi tal because of the substantial threat he posed to hinself and
ot hers.

As all eged: Bryant ordered Thonpson, the jail adm nistrator,
to incarcerate Langford; he was placed on suicide watch; Bryant
and/ or Thonpson subsequently renoved Langford from suici de watch
Langford was provided with a laundry bag; and using the rope from
that bag, he hanged hinself in his cell.

The conpl ai nt agai nst the County, Bryant, Thonpson, and ot hers
clainmed, inter alia: the County failed to inplenent adequate
policies and training regarding the care of persons in its custody
while awaiting transfer to a nental health hospital; Bryant was
deli berately indifferent to Langford s serious nedi cal needs; and
Thonpson violated his constitutional duties to Langford.

In their answers and subsequent notions, all defendants
clainmed inmunity. The magi strate judge stayed discovery except
that concerning those notions. Toward that end, Ms. Langford
noticed the depositions of Bryant, Thonpson, and the County.
During a conference to settle a dispute over the proposed
depositions, and pursuant to Rule 7(a) and Schultea v. Roth, 47
F.3d 1427 (5th G r. 1995)(en banc), the magistrate judge ordered
Ms. Langford to file a reply to the qualified imunity defense.
Ms. Langford did not file a Rule 72(a) objection either to having
to file the reply or to not being then permtted to take the

noti ced depositions.



After the reply was filed, and pursuant to Rule 12(b)(6), the
district court in md-2001, inter alia, not only granted qualified
imunity to Bryant and Thonpson against the federal clains, but
al so dism ssed the County regarding those clains (it is unclear
whet her the basis was qualified inmunity) and granted it immnity
agai nst the state | aw cl ai ns.

1.

Al t hough ot her defendants were al so sued, the only renaining
defendants are Bryant and Thonpson (only in their individual
capacity against the federal clains) and the County. Ms. Langford
mai nt ai ns: Bryant and Thonpson are not entitled to qualified
immunity against the federal clains; the County can never be
entitled to qualified inmunity agai nst such clainms; and, for the
state law clains, the County is |liable under state | aw pursuant to
respondeat superi or.

A Rule 12(b)(6) dism ssal is reviewed de novo. E. g., Lowery
v. Texas A& MUniv. System 117 F.3d 242, 246 (5th Gr. 1997). 1In
ruling on such a notion, the court: does not | ook beyond the
pl eadi ngs; accepts all well-pleaded facts as true; and views the
facts “in the light nost favorable to the plaintiff”. Ci nel wv.
Conni ck, 15 F.3d 1338, 1341 (5th Cr. 1994), cert. denied 513 U S.
868 (1994). The notion may be granted “only if it appears that no

relief could be granted under any set of facts that coul d be proven



consistent with the allegations”. Jackson v. Cty of Beaunont
Police Dep’'t, 958 F.2d 616, 618 (5th Cr. 1992).
A

For the federal law clains, qualified immunity was properly
granted for Bryant and Thonpson. The district court erred,
however, in dism ssing those clains against the County.

1

Concerning Bryant and Thonpson’s qualified imunity defense
against the federal clains, “governnent officials performng
di scretionary functions generally are shielded fromliability for
civil damages insofar as their conduct does not violate clearly
established statutory or constitutional rights of which a
reasonabl e person woul d have known”. Harl ow v. Fitzgerald, 457
U.S. 800, 818 (1982). Needless to say, qualified inmunity is “an
immunity from suit rather than a nere defense to liability”.
Mtchell v. Forsyth, 472 U S. 511, 526 (1985) (enphasis in
original). Such immunity protects an official not only against
standing trial, but also against incurring “the burdens of ‘such
pretrial matters as discovery’”. MCendon v. Cty of Colunbia,
2002 W 2027329 at *4 (5th Cr. 2002) (en banc) (quoting Harl ow,
457 U. S. at 817).

Toward this end, when a public official is sued under § 1983
and clains qualified immunity, the plaintiff nust conply wth a

“hei ght ened pl eadi ng” standard. Schultea, 47 F.3d at 1433-34.



This standard requires nore than conclusory assertions. “1t
requires clainms of specific conduct and actions giving rise to a
constitutional violation.” Baker v. Putnal, 75 F.3d 190, 195 (5th
Cr. 1996). O course, for Rule 12(b)(6) purposes, this heightened
pl eadi ng framework does not alter our acceptance of plaintiff’'s
allegations as true; on the other hand, it does require specific
facts and not nerely concl usions.

The wel | -established analysis for qualified imunity is two-
pronged: first, pursuant to existing law, plaintiff nmust assert a
violation of a clearly established constitutional right; second,
plaintiff nust allege that defendant’s conduct was objectively
unreasonable in the light of clearly established |lawat the tine of
the incident (because this case is at the Rule 12(b)(6) stage, the
allegations are tested). E.g., Behrens v. Pelletier, 516 U. S. 299,
309 (1996) (“At that earlier stage, it is the defendant's conduct
as alleged in the conplaint that is scrutinized.”) (enphasis in
original); Siegert v. Glley, 500 US. 226, 231 (1991); Hare v.
City of Corinth, 135 F.3d 320, 325 (5th Gir. 1998).

Schultea held that, in order for this heightened pleading
standard to be satisfied, a court may require the plaintiff tofile
a Rule 7(a) reply addressing qualified imunity after it has been
rai sed by a defendant. See also Crawford-El v. Britton, 523 U S.
574, 598 (1998)(Rule 7(a) reply appropriate in qualified i munity

cases where inproper notive is an elenent). As the magistrate



judge noted in ordering the reply, a district court has limted
discretion in not ordering one. Schultea, 47 F.3d at 1434.

The reply is to be specifically tailored to the qualified
i munity defense and nust be pleaded with sone particularity. |d.
at 1430- 1431. Concomtantly, the district court may preclude
di scovery until the “plaintiff has supported his claim wth
sufficient precision and factual specificity to raise a genuine
issue as to the illegality of defendant’s conduct”. |d. at 1434.

The district court ruled that the clains against Bryant net
the first prong of this test by alleging Bryant’'s “deliberate
indifference” to Langford’ s safety. Non-prisoner detainees |ook to
t he Fourt eent h Amendnent’ s guar ant ees of procedural and substantive
due process rights with regard to “constitutional essentials” such
as safety and nedical care. Jacobs v. West Feliciana Sheriff’s
Dep’t, 228 F.3d 388, 393 (5th Cr. 2000). The failure to provide
t hese essentials rises to the Ievel of a constitutional violation
only when it is a product of deliberate indifference. Hare v. Cty
of Corinth, Mssissippi (Hare Il), 74 F.3d 633, 643 (5th Cr.
1996) (en banc) (In the context of suicide prevention, the law is
clearly established that a defendant nust not be deliberately
indifferent to serious nedical needs of detainees.).

Based on Hare Il, it wuld appear that “deliberate
indifference” is the standard that nust be satisfied by Ms.

Langford. She maintains on appeal, however, that, because Langford

7



was involuntarily commtted, the officials’ conduct nust be judged
agai nst the |esser “professional judgnent” standard provided in
Youngberg v. Roneo, 457 U S. 307 (1982). W decline to address
this issue because the record does not reflect that it was raised
in district court. Nor is there any allegation in plaintiff’s
conplaint and reply that addresses the officials’ professional
j udgnent .

A simlar failure to preserve an issue in district court is
related to plaintiff making no objection to the reply requirenent
or to the stay of discovery, even though many of the relevant facts
are in the possession of Bryant and Thonpson. Therefore, we do not
address the appropri ateness, for this case, of a dismssal prior to
limted discovery on the issue of qualified i munity.

As a backdrop to her allegations, Ms. Langford alleged in her

reply: “prior tothe ... conmtnent proceedings, ... Langford had
a long history of trouble as a result of his nental illness”; and
Bryant and Thonpson “were well aware of this history”. Ms.

Langford all eged that Bryant and Thonpson prevented Langford from
receiving the protection fromself-inflicted harmthat he required.
She all eged: (1) Bryant was deliberately indifferent to Langford' s
safety by failing to instruct his enployees to maintain a suicide
wat ch; (2) Bryant and/or Thonpson “apparently” renoved Langford
froma suicide watch; and (3) Bryant and Thonpson issued and/[or]

carried out and/or conveyed and/or failed to contradict/prevent the



order that resulted in the | aundry bag being given to Langford. 1In
conjunction with this final allegation, Ms. Langford alleged that
providing a rope (part of the bag) anmounted to deliberate
i ndi fference.

a.

Ms. Langford alleged in her conplaint that Bryant was
“deliberately indifferent to the safety of ... Langford by failing
to instruct his enployees to nmaintain suicide watch”. She did not
all ege that Thonpson also failed to do so.

This allegation against Bryant was sufficient to satisfy
Schultea’s requirenent that plaintiffs state allegations wth
particul arity. On the other hand, having done so does not
necessarily satisfy plaintiff’s burden for Rule 12(b)(6) purposes.
The alleged facts nmust show that the failure to instruct
constitutes deliberate indifference. Hare Il, 74 F.3d at 647-648.

Ms. Langford alleged in her reply: Bryant (and Thonpson)
knew of Langford’'s having “choked hinself with his t-shirt and
[ having] to be transported to the hospital” when Langford had been
arrested and jailed for being a threat with a firearm; but, they
failed to properly supervise the jail enpl oyees when Langford was
next held in jail (the occasion of his suicide). Qur court has
never held, however, that the failure to instruct enployees to
maintain a suicide watch, al one, constitutes deliberate

i ndi fference.



b.

Ms. Langford also alleged that Bryant or Thonpson renoved
Langford from suicide watch. In her reply, Ms. Langford stated:
“Apparently, at sonme tinme thereafter, Joe Bryant and/or Carrol
Thonpson renoved [ Langford] fromsuicide watch”. (Enphasis added.)
First, the allegation allows for the possibility that either
Thonpson or Bryant m ght have renoved Langford from suici de wat ch
Ms. Langford conpounded this generality wth the term
“apparently”. Also, as discussed above, Ms. Langford alleged in
her conplaint that Bryant nerely “fail[ed] to instruct his
enpl oyees to nmaintain suicide watch”. This contradicts the
subsequent allegation that it was Bryant who renoved Langford from
sui ci de watch. The sumof these vagaries —“and/or”, “apparently”
and the contradictory allegations about the failure to instruct —
|l eads to the conclusion that Ms. Langford failed to plead with
sufficient specificity that either Bryant or Thonpson was
deli berately indifferent by renoving Langford from suicide watch

C.

Ms. Langford alleged in her reply that Langford' s “jailers”
(not naned) were deliberately indifferent to his serious nedical
needs “[w hen ... Langford was given a rope with which to hang
hinmsel f”. She alleged that Thonpson and Bryant “issued and/[or]
carried out and/or conveyed and/or failed to contradict[/prevent]

the order which resulted in the laundry bag being given to

10



Langford”. In short, Ms. Langford alleged that the officials may
have sinply “allowed” the delivery of the bag and did not allege
that either Bryant or Thonpson was present when it was given to
Langf ord. This falls far short of specifically alleging facts
necessary for deliberate indifference.

In sum wunder existing law, plaintiff has failed to satisfy
the first prong to defeat qualified inmmunity: she has failed to
assert a constitutional violation by either Bryant or Thonpson.
See, e.g., Jacobs, 228 F.3d at 397 (“The fact that [a defendant
officer] did not nmake the decision that [the decedent pretrial
det ai nee] shoul d have a bl anket would seemto mlitate in favor of
finding qualified imunity....”); see also DeShaney v. W nnebago
County Dep’t of Social Servs., 489 U S. 189, 198 n.5 (1989) (“nere
negligent or inadvertent failure to provide adequate care is not
enough”); Rhyne v. Henderson County, 973 F.2d 386, 394 (5th Cr.
1992) (nere negligence not enough to establish a constitutional
vi ol ation).

The district court ruled that Ms. Langford satisfied the
first prong of the qualified immunity test for Bryant, but not
Thonpson. Accordingly, for Bryant, it reached the second prong and
found his conduct not objectively unreasonable. Because, however,
Ms. Langford failed to assert the violation of a constitutional
ri ght by Bryant, we need not reach his objective reasonabl eness vel

non.
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2.

Ms. Langford contends that, in dism ssing the federal clains
against the County, the district court ruled the County was
eligible for qualified imunity; and reasoned that its conduct was
negl i gence at nost. Therefore, according to Ms. Langford s
readi ng of the district court’s ruling, it held the County entitled
to qualified i nmunity.

O course, it is nore than well-settled that | ocal governnents
do not enjoy such imunity. Leatherman v. Tarrant County Narcotics
Intelligence and Coordination Unit, 507 U S 163, 166 (1993).
Along this line, we question Ms. Langford’ s reading of the basis
for the district court’s ruling. In its imunity notion, the
County contended, inter alia: “The Plaintiff has failed to state
a claimupon which relief can be granted”. It is true the district
court stated the followng: “Since the defendants in this instance
are Union County and Union County enpl oyees, they may be entitled
to qualified imunity under 8 1983”. (Enphasis added.) However,
when the court ruled with respect to the County, it stated: *“At
the nost, the county may have been guilty of negligence, which is
not a basis for § 1983 liability”. Therefore, it is not clear that
the district court dismssed the federal claimagainst the County
on the basis of qualified imunity.

In any event, conplaints against |ocal governnents need not

nmeet hei ght ened pl eadi ng standards. Id. at 168. Instead, as stated

12



in FED. R Qv. P. 8(a)(2), plaintiffs need only present “a short
and plain statenent of the clains showing that the pleader is
entitled to relief”. Id.

In order, through 8 1983, to state a claimunder federal |aw
agai nst the County, plaintiff nust allege: (1) a constitutional or
federal right was violated; (2) the deprivation was commtted by a
person acting under col or of state law, and (3) “an official policy
or custont of the County “was a cause in fact” of the violation.
Leffall v. Dallas Indep. Sch. Dist., 28 F.3d 521, 525 (5th Gr.
1994) (quoting Monell v. Dep’t of Social Servs. of the City of New
York, 436 U. S. 658, 690-91 (1978)). Simlarly, a claimis stated
in failure-to-train cases when a constitutional violation is a
hi ghly predictable consequence of that failure. E.g., Bd. of
County Commirs of Bryan County, Cklahoma v. Brown, 520 U.S. 397
409 (1997). O course, a local governnent cannot be held liable
t hrough respondeat superior for clains brought under § 1983.
Monel |, 436 U.S. at 689.

Wth regard to an “official policy” being a “cause in fact”,
it suffices for plaintiff to allege afailure to adopt a policy “if
the need to take sone action to control the agents of the |oca
governnental entity ‘is so obvious and the i nadequacy [of existing
practice] so likely to result in the violation of constitutiona
rights, that the policymak[er] ... can be reasonably said to have

been indifferent to the need’”. Burge v. Parish of St. Tammany,

13



187 F. 3d 452, 471 (5th Gr. 1999) (enphasis added) (quoting Cty of
Canton, Chio v. Harris, 489 U S. 378, 390 (1989)).

Concerning a failure to train, Cty of Canton held:

“Consequently, while <clains ... alleging that the [Iocal
governnent's] failure to provide trainingto ... enployees resulted
in the constitutional deprivation [plaintiff] suffered ... are

cogni zabl e under 8§ 1983, they can only yield liability against a

[l ocal governnent] where [its] failuretotrainreflects deliberate

indifference to the constitutional rights of its inhabitants”. 489
UsS at 392 “Only where a failure to train reflects a
‘deliberate’ or ‘conscious’ choice by a [local governnent] —a

‘“policy’ as defined by our prior cases —can [it] be liable for
such a failure under 8§ 1983.” |[|d. at 389.
In her conplaint, Ms. Langford all eged:
M chael Langford died ... as a direct result
of the failure of Union County to have

sufficient policies and training concerning
care of persons in the custody of Union

County, ... the deliberate indifference of
Uni on County and its enpl oyees for the safety
of ... Langford, and the negligence of Union

County and its enpl oyees.
(Enphasi s added.) She also alleged: “Union County, M ssissippi,
through its Sheriff and Board of Supervisors, did not have in
ef fect adequate policies regarding the care of persons commtted to
its care while awaiting transfer to the State nental health
hospital”; and, simlarly, the County “did not have in effect
adequate policies regarding training of its enployees as to the

14



care of persons conmtted to its care while awaiting [such]
transfer”.

Johnson v. Dallas Indep. Sch. Dist., 38 F.3d 198, 199 (5th
Cir. 1994) (enphasis added), cert. denied, 514 U S 1017 (1995),
held dismssal of a 8§ 1983 claim against a school district was
proper because “plaintiff had not pled that [the district’s]
actions, custom or policy caused [a student’s] death”. Therefore,
t he school district could not be held |iable for a constitutional
violation. Id. Johnson distinguished the requirenents for stating
a cl ai magai nst a | ocal governnent (pleading) fromthe requirenents
for stating one against an official in his individual capacity
(pleading facts sufficient to overcone qualified immunity). 1d.
See also diver v. Scott, 276 F.3d 736, 741 (5th Gr. 2002)
(contrasting requirenents for asserting cl ai ns agai nst officials in
their official, versus their individual, capacity).

In sum Ms. Langford s federal |aw claimagainst the County
is sufficient to wwthstand a Rule 12(b)(6) notion. Therefore, the
di sm ssal of the claimpursuant to that Rule was in error.

B

The district court held the County was entitled to absolute
immunity from state tort clains for failure to enact sufficient
policies or training concerning the care of persons in its custody.
See Mss. CooeE ANN. 8 11-46-9(e) (“A governnental entity and its

enpl oyees acting within the course and scope of their enpl oynent or
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duties shall not be liable for any claim ... arising out of an
injury caused by adopting or failing to adopt a statute, ordinance
or regulation.”).

Plaintiff did nore, however, than allege Union County failed

to enact policies. She also clained negligence on the part of its

enpl oyees: “Union County, through its enployees, also acted with
gross negligence and reckless disregard ...”; and “[a]s a direct
and proximate result of said negligence ... Langford died....”

Under M ssissippi law, a governnental entity is not imune if
its enployees failed to use ordinary care in performng their
duties. L.W v. MConb Separate Mun. Sch. Dist., 754 So. 2d 1136,
1141-42 (Mss. 1999) (citing Mss. CopE AWN. § 11-46-9(1)(b)).

Therefore, the Rule 12(b)(6) dismssal was in error for the
state |l aw cl ai ns agai nst Uni on County.

L1l

For the foregoing reasons, the judgnent is AFFIRMED for the
federal |aw clai nms agai nst Bryant and Thonpson, in their individual
capacity; VACATED for the federal and state |aw clains against
Uni on County; and REMANDED for further proceedi ngs consistent with
t hi s opinion.

AFFI RVED | N PART; VACATED I N PART; AND REMANDED
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