IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-60787
Conf er ence Cal endar

ALFRED HUGHERY
Pl ai ntiff-Appellant,
ver sus

PANOLA COUNTY SHERI FF* S DEPARTMENT; DAVI D BRI ANT, Sheriff;
“UNKNOWN’ WEE, Nurse for Panola County Sheriff’'s Departnent,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
USDC No. 2:01-CV-53-P-B
April 10, 2002
Before SM TH, DeMOSS, and PARKER, Circuit Judges.
PER CURI AM *
Al fred Hughery, M ssissippi prisoner # 49240, appeals the

district court’s dismssal as frivolous of his pro se and in

forma pauperis (IFP) civil rights conpl aint agai nst Panol a County

Sheriff David Briant, the Panola County Sheriff’'s Ofice, and
Nurse Wee of the Sheriff’s Ofice. After a hearing pursuant to

Spears v. MCotter, 766 F.2d 179 (5th Gr. 1985), the district

court determned that the Sheriff was not personally involved in

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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any of the alleged civil rights violations and that Hughery’'s
cl ai m agai nst Nurse We was one of negligence not actionable in a
42 U.S.C. 8§ 1983 proceedi ng.

A prisoner’s IFP civil rights conplaint shall be dismssed
if the district court determnes that the action is frivolous or
fails to state a clai mupon which relief nmay be granted. Black
v. Warren, 134 F.3d 732, 733 (5th Cr. 1998); see 28 U S.C
8§ 1915(e)(2). Aclaimis frivolous if it |acks an arguabl e basis

inlaw or fact. Berry v. Brady, 192 F.3d 504, 507 (5th G

1999). We review the dismssal of a prisoner’s conplaint as
frivolous for an abuse of discretion. |[d.

Hughery argues that Sheriff Briant had a responsibility to
see that he had nedical treatnent while he was housed in Briant’s
facility. Supervisory liability may exist w thout “overt
personal participation"” in the offensive act; however, in order
for his claimto be successful, Hughery nust have shown t hat
Sheriff Briant inplenented “a policy so deficient that the policy
itself is a repudiation of constitutional rights and is the

movi ng force of the constitutional violation." See Thonpkins v.

Belt, 828 F.2d 298, 304 (5th G r. 1987). Hughery makes no
all egation of such a policy, nor do his allegations reflect that
such a policy was responsible for the alleged constitutional
deprivation commtted by Nurse We.

Hughery al so argues that Nurse We acted negligently in

adm ni stering a tuberculosis “shot.” Al though inadequate nedi cal
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treatnent nmay, at a certain point, reach the level of a
constitutional violation, negligence or nedical nalpractice does

not. Stewart v. Murphy, 174 F.3d 530, 534 (5th Cr. 1999).

Hughery has not denonstrated that the district court abused
its discretion by dism ssing his conplaint. See Berry, 192 F. 3d
at 507. Accordingly, the judgnent of the district court is
AFFI RVED.

The district court’s dismssal of the conplaint as frivol ous
counts as a "strike" for purposes of 28 U S.C. § 1915(g). See

Adepegba v. Hammons, 103 F. 3d 383, 385-87 (5th Cr. 1996).

Hughery is WARNED that if he accunul ates three strikes pursuant
to 28 U S.C. 8§ 1915(g), he may not proceed IFP in any civil
action or appeal filed while he is incarcerated or detained in
any facility unless he is under inmm nent danger of serious
physical injury. |d.

AFFI RVED;  SANCTI ON WARNI NG | SSUED



