IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-60803

L1 NDA BRUNE,
Pl ai ntiff-Appellee,

ver sus

CI TY OF JACKSON, M SSI SSI PP
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of M ssissippi
(3:00-CV-219)

July 17, 2002
Bef ore H G3 NBOTHAM W ENER, and BENAVIDES, Circuit Judges.
PER CURI AM:

Def endant - Appel l ant City of Jackson, M ssissippi (“the Cty”)
appeal s a judgnent in favor of Plaintiff-Appellee Linda Brune for
violation of Title VII of the Cvil Ri ghts Act of 1964, codified at
42 U.S.C. § 2000e et seq. (“Title VI1"). W affirmthe judgnent.

We reviewonly the facts pertinent to the i ssues addressed in
this appeal. Brune, a white female, was enployed by the City as a

deputy clerk, providing adm nistrative support to the Gty Council

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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from Cct ober 1996 through August 1999. In March 1998, Brune and
other Gty enployees were interviewed by the Federal Bureau of
| nvestigation (“FBlI”) in connection with its investigation of
bribery charges against Gty Council man Robert WIllians. |In My
1998, Brune was again interviewed by the FBI, this tinme in
connection with its investigation into extortion charges agai nst
City Councilman Loui s Arnstrong.

Al'so in March 1998, Brune’s job category was recl assified, and
wth the reclassification canme an increase in salary. A bl ack
femal e co-worker in the sane job category as Brune, Consuellia
M chael , began to receive her increased pay in May 1998, but Brune

did not.? Brune conplained of this to several nenbers of the Cty

Council, and wote four nenoranda to Councilman Arnstrong, the
president of the City Council, requesting that she receive her
raise. In late July 1998, after threatening to file a wit of

mandanus agai nst Arnstrong, she finally began to receive her pay
i ncrease, and received the back pay she was owed as well.

Late in March 1998, the Gty Council confirnmed and pre-paid
the cost of Brune’s attendance at the forthcom ng annual neeti ng of
the M ssissippi Muni ci pal Association (“MVA") in Biloxi,
M ssissippi. Attendance at the MVA neeting enabl es attendees to

earn “points” towards achieving the designation of certified

! There is no indication that Consuellia M chael was
interviewed by the FBI during its investigations of council nen
WIllians and Arnstrong.



muni ci pal clerk, thereby advancing their careers. After Brune
cooperated in the FBI interviews that spring, Councilman Arnstrong
cancel ed her reservation for the MVA Eddi e Jean Carr, the other
black female who had been interviewed by the FBI and whose
attendance at the MVA had been confirnmed in March, was the City
Clerk, not a deputy clerk like Brune. It was generally understood
that the Gty Cerk always attends the annual neeting of the MVA
In any event, Carr’s reservation was not canceled after her
interviewwith the FBI.?

In 1999, Brune resigned her position as deputy clerk,
all egedly because she could no longer tolerate the stress of
working in such aracially discrimnatory environnent. Before the
| ast day of her enploynent, Brune contacted the Cty's Risk
Managenent Departnent concerning the continuation of her health
i nsurance benefits, but received no reply. Only after contacting
t he manager of Ri sk Managenent a total of four tinmes was she able
to obtain her COBRA notice, 72 days |ate. The jury heard
conflicting testinony on whether Brune suffered any damage from
this del ay.

Brune filed suit against the Gty in March 2000, alleging
viol ations of 42 U S.C. 8§ 1981, 1983, 1985, Title VII, the First,

Fifth, and Fourteenth Anendnents, and state | aw. The case was set

2 No deputy clerk besides Brune was scheduled to attend the
MVA that year, so there was no simlarly situated bl ack deputy
clerk to whose treatnent Brune's coul d be conpared.
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for ajury trial in June 2001, but in May 2001, the district court
ruled on the City’'s notion for summary judgnent, granting it in
part and denying it in part. The district court granted sumrmary
judgnent to the Gty on Brune’'s state law clains as well as on her
clains under 42 U S.C. 88 1981, 1983, and 1985, and the First,
Fifth and Fourteenth Amendnents, noting that Brune had conceded
that summary judgnent should be granted on all but the § 1981
claim and that the § 1981 claimrequired a live 8 1983 claim
whi ch Brune no | onger had.

As for Brune’'s Title VII clains, the district court granted
summary judgnent to the City on the retaliation and constructive
di scharge clainms, holding that Brune had not engaged in a
“protected activity” under Title VII (as required in a retaliation
clainm), and that Brune had not presented facts sufficient to show
t hat a reasonabl e person in her position would feel that she had no
choice but to resign (as required in a constructive discharge
clainm. The district court denied summary judgnent to the Gty
Wth respect to Brune’'s Title VII race discrimnation claim
however, determning that there was a triable fact issue as to
whether the Cty had proffered legitimte, non-discrimnatory
reasons for its treatnment of Brune.

Shortly before trial, the district court permtted Brune to
add a hostile work environnent claimagainst the City. After she
had presented her case in chief to the jury, however, the district
court granted the GCty's notion for a directed verdict on Brune’s
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hostile work environnent claim and submitted only the Title VI
discrimnation claim to the jury. The jury found by a
preponderance of the evidence that the follow ng conplaints by
Brune did result fromintentional racial discrimnation: (1) She
was paid differently fromConsuellia Mchael, in that she received
her pay raise later than Mchael did; (2) she was treated
differently from simlarly situated black enployees after being
interviewed by the FBI; (3) her authorization to attend t he MVA was
cancel ed; and (4) her COBRA notice was del ayed after she term nated
her enpl oynent with the City. Wthout item zing the dollar anount,
the jury awarded Brune damages of $50, 000.°3

The Cty filed a notion that it titled a notion for judgnent
notw t hstandi ng the verdict, or inthe alternative, for a newtrial
or a remttitur. In support of the notion for |udgnent
notw t hstandi ng the verdict, the City rai sed substantially the sane
issues that it raises before us on appeal, all of which the
district court deened to be without nerit when it denied the Gty’'s
motion for judgnent notw thstanding the verdict. Further, the
district court found that there was “sufficient evidentiary basis
fromthe evidence presented at trial for a reasonable jury to find
for Brune with regard to both liability and damages in this case,”

and that the jury' s verdict was neither contrary to the great

3 1In her trial testinony, Brune stated that she sought
$250, 000 i n darmages, $100, 000 of which she ascribed to nental
angui sh that she alleged to have endured while she was enpl oyed
as a deputy clerk for the Cty.



wei ght of the evidence presented at trial nor the result of passion
and prejudice. Accordingly, the district court denied the Gty’'s
motion for a newtrial or a remttitur. The Cty filed a tinely
notice of appeal fromthe district court’s orders.

W review de novo a district court’s denial of a notion for

judgment as a matter of law, * but note that when the action has
been tried before a jury, such a notion is actually a challenge to
the legal sufficiency of the evidence supporting the jury’'s
verdict,®>with the noving party entitled to judgnent as a matter of
law “only if the evidence points but one way and i s susceptible to
no reasonable inferences which may support the opposing party’s
position.”® As for a district court’s denial of a notion for a new
trial, we will affirmthat ruling unless the noving party nmakes a
“clear showi ng of an absol ute absence of evidence to support the
jury’'s verdict” and thereby indicates that “the trial court had

abused its discretion in refusing to find the jury' s verdict

4 Logan v. Burgers Ozark Country Cured Hans Inc., 263 F.3d
447, 455 (5th Cr. 2001). The Cty’'s designation of its notion
as a request for judgnent notw thstanding the verdict is nerely
a formal error. See Federal Rule of Cvil Procedure 50, Advisory
Committee Notes (“If a notion is denominated a notion for
directed verdict or for judgnent notw thstanding the verdict, the
party's error is nerely formal. Such a notion should be treated
as a notion for judgnent as a matter of law in accordance with
this rule.”).

5 Cozzo V. Tanqgi pahoa Pari sh Council -President Governnent,
279 F.3d 273, 280 (5th Cr. 2002).

6 Logan, 263 F.3d at 455 (quoting Tyler v. RE/MAX Mountain
States, Inc., 232 F.3d 808, 812 (10th GCir. 2000)).
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contrary to the great weight of the evidence.”’

The Gty presents three core conplaints on appeal: (1) the
district court erredin permtting Brune’s hostile work environnent
claimto go forward, with the result that prejudicial evidence
relating to that claim was presented to the jury and inproperly
influenced its deliberations concerning the discrimnation claim
(2) the district court erredin predetermning that, if proved, the
specific claims submtted to the jury would constitute adverse
enpl oynent actions and allowing themto be presented to the jury as
such; and (3) Brune was allowed to have an all-white jury only
t hrough i nproper neans, including the use of a venire that was not
reflective of a cross-section of the Jackson, M ssissippi
community, and the acceptance by the district court of
unsati sfactory race-neutral reasons proffered by Brune in response
to the City's Batson chall enges.®

We have reviewed the record on appeal, including in particul ar
the rulings of the district court and the jury’s answers to the
interrogatories, as well as the applicable |law set forth by the

parties both in their briefs and at oral argunent. As a result of

" Lane v. RA Sins, Jr., Inc., 241 F.3d 439, 444 (5th Cr
2001) (quoting Whitehead v. Food Max of Mss., Inc., 163 F. 3d
265, 269 (5th Cr. 1998)).

8 The City also conplains that the verdict was agai nst the
overwhel m ng wei ght of the evidence and actually represented a
finding with respect to Brune’s dism ssed claimof retaliation,
and that the judgnent was excessive and agai nst the great weight
of the evidence.



t hi s conprehensive review, we are not persuaded that any reversible
error occurred or that the judgnent of the court instating the
jury’s verdict should be disturbed. Accordingly, the judgnment of
the district court is, in all respects,

AFF| RMED.



