IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-60812
Summary Cal endar

TENA NMATTHEWS,
Pl ai ntiff-Appellant,
vVer sus
METHODI ST HEALTHCARE, D/ B/ A CONSCLI DATED RECOVERY SYSTEMS,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 3:00-CV-638BN

 July, 12, 2002
Bef ore DeMOSS, PARKER, and DENNIS, G rcuit Judges.
PER CURI AM *
Plaintiff-Appellant, Tena Matthews (“Matthews”), appeals from
the district court’s grant of summary judgnent in favor of
def endant - appel | ee, Met hodi st Heal thCare d/b/a Consolidated

Recovery Systens (“Methodist”), concerning Matthews’ clains for

breach of contract, tortious interference wth contract,

" Pursuant to 5THCQR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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intentional infliction of enotional distress, and wongful
di scharge under Title VII. For the follow ng reasons, we AFFIRM
| . BACKGROUND

In March 1996, Consolidated Recovery System (“CRS"), a
subsidi ary of Methodist, hired Matthews, a white fermale, as a debt
col l ector. Matt hews’ job involved manually calling debtors of
Met hodi st to make paynent arrangenents, or answer calls placed by
a conputer-operated automatic dialer. By all accounts, Matthews
was one of the top collectors during her tenure at CRS. However,
in July 1999, Mtthews began reporting to a new supervisor, Lance
Haf | er. From that point forward, she began to experience work-
rel ated probl ens.

Hafl er was a stickler who strictly enforced the coll ection and
paynment guidelines (the “CGuidelines”) used by the collectors on a
daily basis. Apparently, Hafler’'s practice departed from the
met hods of previous supervisors. Matthews did not |ike Hafler’s
managenent style and clains that Hafler treated her in an “ugly”
fashion. She al so contends that she conpl ai ned t o her supervisors,
Hafl er included, that sone of the practices required by Methodi st
viol ated the Federal Debt Collection Practices Act (“FDCPA”).

On Septenber 9, 1999, Hafler issued a corrective action
agai nst Matthews for insubordination. After Matthews conplainedto
Hafl er’ s i mredi ate supervi sor, Wayne Jackson, the insubordination

action was reduced to a verbal warning. On February 4, 2000,



Hafl er issued another correction action against Matthews for
i nappropriate custonmer service that had a negative effect on the
departnent. |In other words, Matthews had bad- nout hed t he conpany,
Hafl er, and Ni ght Supervisor R chard Beasley to other collectors.
Those col | ectors had then conpl ained to Hafler.

On February 11, 2000, CRS suspended Matthews w thout pay for
all egedly fal sifying payroll records on the “Vowel|” account. CRS
clains that Matthews nade an inproper notation on the “Vowell”
account. Hafler conducted a further review of Matthews’ work and
clainms to have found at | east nine instances in which Matthews nade
i nappropriate notations in the conputer systemin violation of the
Quidelines during the tinme period from January 4, 2000 until
February 10, 2000. Subsequently, Matthews was term nated.!?

I n August 2000, Matthews filed suit in federal district court.
After discovery closed, Mthodist filed a notion for summary
judgnent as to all Matthews’ clainms. The district court granted
summary j udgnent to Methodi st on all of Matthews’ cl ains except her

state law McArn claim? The district court declined to exercise

!Met hodi st cont ended Matt hews was terninated for falsification
of payroll docunents. Matt hews contended she was actually
termnated for opposing the collection practices nmade illegal by
the FDCPA and/or for discrimnatory reasons in violation of Title
VI,

21n MArn v. Allied Bruce-Ternmnix Co., Inc., 626 So.2d 603,
607 (M ss. 1993), the M ssissippi Suprene Court created a narrow
public policy exception to the at-will enploynent doctrine in two
ci rcunst ances. Under MArn, it is unlawful for an enployer to
termnate an enployee either (1) because the enployee refused to
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suppl enental jurisdiction over the remaining MCArn cl ai m pursuant
to 42 U.S.C. 8§ 1367(c)(3) and entered final judgnment di sm ssing all
of Matthews’ clains with prejudice except the McArn cl ai mwhi ch was
di sm ssed without prejudice. Mtthews tinely appeals the summary
j udgnent ruling.
1. STANDARD OF REVI EW

W review de novo the district court’s grant of summary
judgnent. Walton v. Bisco Industries, Inc., 119 F. 3d 369, 370 (5th
CGr. 1997).
[11. DI SCUSSI ON

Mat t hews contends that genuine issues of material fact exist
whi ch preclude the grant of sunmary judgnent on her clains for
breach of contract, tortious interference wth contract,
intentional infliction of enotional distress, and w ongful
di scharge under Title VII. W address each argunent in turn
A Breach of Contract and Tortious Interference with Contract

Matt hews argues that Methodist issued her a policies and
procedure manual (i.e., enployee handbook) which created an i nplied

contract of enploynent. She contends that this manual set forth

participate in anillegal act, or (2) because the enpl oyee reported
illegal acts of his enployer to his enployer. After considering
all the summary judgnent evidence, the district court determ ned
that Matthews produced sufficient evidence to show that genuine
issues of material fact existed concerning whether she was
termnated for refusing to participate in acts nade illegal under
the FDCPA, or for reporting to CRS that sone of the conpany’s
coll ection nethods violated the FDCPA. Neither party appeals this
ruling.



procedures regarding progressive discipline which Mthodi st was
contractually obligated to follow, but that Methodist did not
follow these procedures in making the decision to term nate her.

In Bobbitt v. The Orchard, Ltd., 603 So.2d 356, 361 (M ss.
1992), the M ssissippi Suprene Court held that when an enpl oyer
furnishes it enployees with a detailed manual stating its rules of
enpl oynent, and setting forth procedures that will be followed in
event of infraction of its rules of enploynent, the enployer is
obligated to followits provisions in reprinmandi ng, suspending or
di sciplining an enployee for infractions specifically covered by
the manual. However, both the Fifth Crcuit and the M ssissipp
Suprene Court have also ruled that an enpl oynent manual will not
modify at-will enploynent status when the enployee signs an
enpl oynent application which contai ns an express enpl oynent at-w | |
di scl ai ner. Sol onon v. Walgreen Co., 975 F.2d 1086 (5th Cr.
1992); Perry v. Sears, Roebuck & Co., 508 So.2d 1086, 1088-89
(Mss. 1987).

Here, WMatthews signed an enploynent application which
specifically stated that Methodi st had the option to term nate her
enpl oynent “with or w thout cause and with or w thout notice, at
any tinme.” Moreover, the enployee handbook at issue specifically
states that (1) the handbook is not intended to constitute a | egal
contract with any enployee and (2) the handbook provisions

regardi ng discipline and discharge “do not waive or affect MHS



rights as an enployer to term nate enpl oynent for any reason or no
reason without notice.” Thus, the legal precedent in M ssissipp
and this Crcuit establish that the enpl oyee manual did not nodify
Matt hews’ status as an at-will enpl oyee. Matt hews’ breach of
contract argunent therefore fails.?

B. Intentional Infliction of Enotional D stress

Matt hews contends that the district court erred in granting
summary judgnent to Methodist on the intentional infliction of
enotional distress (“IIED’) claim To prevail on an IIED claim
under M ssissippi law, a plaintiff nmust prove that the defendant’s
conduct was “so outrageous in character, and so extrene in degree,
as to go beyond all bounds of decency, and to be regarded as
atrocious, and utterly intolerable in a civilized comunity.”
Brown v. Inter Cty Federal Bank for Savings, 738 So.2d 262, 264
(Mss. 1999).

In this Crcuit, we have often stated that plaintiffs face a
heavy burden when trying to show that a defendant’s conduct falls
into this category, especially when the |1 ED allegation arises in
the context of an enpl oynent dispute. Conduct of an enpl oyer that
is illegal does not necessarily qualify as “outrageous.” See
Ugal de v. WA MKenzie Ashphalt Co., 990 F.2d 239, 243 (5th G

1993) (“[ e] ven conduct which nay be illegal in an enpl oynent context

® Because no enpl oynent contract existed between Matthews and
Met hodist, it is axiomatic that Matthews cannot recover on any
claimfor tortious interference with contract.
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may not be the sort of conduct constituting extrenme and outrageous
conduct.”); WIlson v. Mnarch Paper Co., 939 F.2d 1138, 1143 (5th
Cr. 1991)(“although [the enployer’s] conduct often rises to the
level of illegality, except in the nost unusual cases it is not the
sort of conduct, as deplorable as it nay sonetines be, that
constitutes ‘extrene and outrageous’ conduct”). Proving the point,
we recently concluded that even where sufficient evidence existed
from which a reasonable juror could conclude that an enployer
racially harassed its enployee in violation of Title VII the
al l eged harassnent could not rise to the level of extrenme and
outrageous conduct as a matter of law. Wl ker v. Thonpson, 214
F.3d 615, 628 (5th G r. 2000).

In the case sub judice, the district court determ ned that
Matt hews’ clains that she was once “holl ered” at by Manager \Wayne
Jackson during a neeting between the two of themand t hat Assi stant
Manager Hafler intimdated her did not rise to the | evel of extrene
and outrageous conduct. W agree. Al t hough Matthews may have
been “hollered” at, there is no evidence to suggest that either
Jackson or Hafler called Matthews nanes or used obscene | anguage in
her presence. Moreover, Matthews’ allegation that she was
“intimdated” only reflected her perception that Hafler was a very
controlling manager. |In short, the behavior alleged to have been
engaged in by the supervisors does not rise to the level of

“out rageous conduct” necessary to support anintentional infliction



of enotional distress claim See Wal ker, 214 F.3d at 628 (citing
RESTATEMENT (SECOND) OF TORTS § 46 cnt. d (1965)) (“lInsults,
indignities, threats, annoyances, or petty oppressions, wthout
nore, do not rise to the level of intentional infliction of
enotional distress”).*
C. Wongful Discharge Under Title VII

Matt hews had the initial burden of establishing a prima facie
case of discrimnationin violation of Title VII. To establish her
prima facie case, she nust show that: (1) she is a nenber of a
protected class: (2) she was qualified for her position as
collector; (3) she was discharged from enploynent; and (4)
Met hodi st sought to replace her with a simlarly qualified nmale or
African- Anerican. Ward v. Bechtel Corp., 102 F.3d 199, 202 (5th

Gr. 1997).

* Al though Matthews has not specifically raised the issue, we
al so reject the notion that Methodist’s all eged violation of McArn
could in and of itself rise to the |level of extrene and outrageous
conduct. See Rescar, Inc. v. Ward, 60 S.W3d 169, 179 (Tex. App. -
Houston [1st Dist.] 2001, pet. filed)(termnating enployee for
failing to performillegal acts does not constitute extrene and
out rageous conduct as a matter of |aw); Beiser v. Tonball Hosp
Auth., 902 S.W2d 721, 725 (Tex. App. - Houston [1st Dist.] 1995,
no wit) (enployer hospital who allegedly fired enployee |ab
technician for notifying the FDA that the hospital was storing
patient blood sanples and donor blood units in violation of FDA
regul ati ons di d not engage i n conduct which constituted extrene and
out rageous conduct as a matter of |aw); Hockaday v. Texas Dept. of
Crimnal Justice, 914 F. Supp. 1439, 1448 (S.D. Tex. 1996)
(allegation that TDC) enpl oyee was fired by TDCJ in violation of
t he Texas Wi stl ebl ower Act for voicing concerns over TDCJ' s net hod
of alleviating crowmded jail cells was not “outrageous”).



The district court found that Matthews had not presented any
evidence to show that the position from which she was term nated
was filled by a black or mal e collector. Accordingly, the district
court ruled that Matthews had not satisfied her prim facie case
and granted sunmary judgnent to Methodist on the Title VI
discrimnationclaim W agree wth the district court’s deci sion.
On appeal , Matthews has not presented any evi dence to show that she
was replaced by a person outside of her protected class.
Therefore, her Title VII claimalso fails.
| V. CONCLUSI ON

For the reasons stated above, we AFFIRM the district court’s

summary judgnent ruling.



