IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-60815
Summary Cal endar

THEATRI CE TAYLOR,

Pl ai ntiff-Appellant,
vVer sus
MARSHALL DURBI N FOOD CORPORATI ON,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 2:99-CV-12-PG

My 3, 2002
Bef ore DeMOSS, PARKER, and DENNI'S, G rcuit Judges.
PER CURI AM *

Theatrice Tayl or (“Taylor”) appeals the district court’s grant
of summary judgnent in favor of Marshall Durbin Food Corporation
(“Marshall Durbin”) on all clains. She contends that the district
court (1) erredinfindingthat Plaintiff failedtotinely file her

sexual harassnent/discrimnation claimwth the Equal Enpl oynent

Qpportunity Conmm ssion (EEQCC); (2) erred in finding that Plaintiff

" Pursuant to 5THCQR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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failed to establish that Marshall Durbin retaliated agai nst her in
violation of Title VII; and (3) erred in finding that Plaintiff’s
state-lawclaimof intentional infliction of enotional distress was
preenpted by the Labor Managenent Rel ations Act (“LMRA’) and that
no genui ne issue of material fact existed regarding this claim

After carefully reviewwng the record and briefs of both
parties, we find that Taylor’s first and third contentions are
clearly without nerit. The district court’s Cctober 3, 2001 order
correctly concluded that Taylor failed to tinely file her sexual
harassnent/di scrimnation claim with the EEOCC and that Taylor’s
state lawclaimof intentional infliction of enotional distress was
preenpted by the LMRA. Therefore, we affirmthe district court’s
grant of summary judgnent on Taylor’s sexual harassnent claim and
intentional infliction of enptional distress claimfor essentially
the same reasons stated in the district court’s October 3, 2001
or der. W also find that the district court properly granted
summary judgnent in favor of Marshall Durbin on Taylor’s
retaliation claim However, because the retaliation clai mpresents
a much cl oser question than the other two clains, we will discuss
the retaliation claimin greater detail
l. FACTUAL BACKGROUND

Taylor was a long-tine enpl oyee at Marshall Durbin. At sone
point, she was subjected to unwelcone sexual advances by a

supervi sor, Katherine Smth (“Smth”). Tayl or alleges that she



conpl ai ned of these unwel cone advances to the human resources
director at the plant to no avail. However, on March 27, 1997, she
reported the harassnent through a hotline at Marshall Durbin’s
facility in Birm ngham The conpany subsequently investigated the
allegations and ultimately termnated Smth for inappropriate
conduct on April 16, 1997.

After Smth was term nated, Tayl or asserts that her co-workers
and supervisors were hostile towards her because she had been the
movi ng force behind the firing of Smth. Consequently, she filed
a sexual harassnent and hostile work environnment charge with the
EECC on October 17, 1997. On Qctober 24, 1997, Taylor declined to
follow a supervisor’s order and was taken to a neeting to discuss
the problemw th the supervisor. The neeting included the plant
personnel manager and the conpany president. During the neeting,
Tayl or allegedly engaged in |oud, hostile behavior. On Qct ober
27, 1997, Marshall Durbin fired her for alleged insubordination
relating to the events which transpired on Cctober 24.

1. STANDARD OF REVI EW

We review the district court’s grant of sunmmary judgnent on
the retaliation claimde novo, applying the sane standards as the
district court. Ehrlicher v. State FarmlIns. Co., 171 F.3d 212,
214 (5th Gir. 1999).

[11. ANALYSI S

Taylor’s retaliation claimcones intwo fornms. First, Taylor



all eges that she was ostracized and treated unfairly by her co-
wor kers and supervi sors because they held a grudge agai nst her for
taking action which ultimtely led to Smth's termnation.?
Second, Taylor clained she was term nated on October 27, 1997 for
filing the October 17, 1997 EEOC charge. It is this second claim
t hat we now addr ess.

Evans v. City of Houston, 246 F.3d 344 (5th G r. 2001)
reiterated the standard for evaluating a Title VII retaliation
claimin a sunmary judgnent context. First, a plaintiff nust
satisfy her prima facie case by showing that (1) that she engaged
inactivity protected by Title VII; (2) that an adverse enpl oynent
action occurred; and (3) that a causal |ink existed between the
protected activity and the adverse enpl oynent action.? |d. at 352.
Once the plaintiff has satisfied her prinma faci e case, the enpl oyer
must produce evidence of a legitimate, non-retaliatory reason for
its decision. |f the enployer neets this burden of production, the
i nference of discrimnation produced by the plaintiff’s prima facie
showi ng then drops from the case. At this point, to survive
sunmary judgnment, the plaintiff nust produce sufficient evidence

fromwhi ch a reasonabl e fact-fi nder could concl ude that the adverse

' W deem this “ostracisnf claim to be unpersuasive as
explained by the district court’s OCctober 3, 2001 order and
therefore will not address it.

2 The “causal link” requirenment in prong three of the prim

facie case is not as stringent as the “but for” standard. Long v.
Eastfield College, 88 F.3d 300, 305 n.4 (5th Cr. 1996).
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enpl oynent action would not have occurred “but for” her protected
conduct . ld. at 354. To make this showing, the plaintiff can
i ntroduce evidence to prove that the legitimate, non-retaliatory
reason offered by the enpl oyer for the adverse enpl oynent actionis
merely a pretext for the unlawful retaliatory action. 1|d. at 354-
55.

In the instant case, it is undisputed that Taylor filed an
EECC charge on October 17, 1997 and was fired on Cctober 27, 1997.
Because of the close tenporal connection, we presune that Tayl or
satisfied her prima facie case. However, WMarshall Durbin has
presented substantial evidence to prove that it fired Taylor on
Cctober 27, 1997 for a legitimte, non-discrimnatory reason,
i nsubordi nati on and threatening the conpany president on Cctober
24, 1997.

As we see it, Taylor has not presented sufficient evidence
from which a reasonable juror could infer that Taylor would not
have been fired from her job at Marshall Durbin “but for” her
filing of the EEOC charge. Tayl or does not dispute that she
di sobeyed an order from her supervisor, yelled |loudly at various
supervi sors and the president of the conpany, and told the conpany
president that “[y]ou got supervisors wal king around here with
chips on their shoulder that’s going to get knocked off.” When the
conpany president asked “who was going to knock the chip off,”

Taylor inplied that she would “knock the chip off.” By all



accounts except hers, Taylor then asked the president if she knew
her nanme. She subsequently told himthat he would hear nore from
her . A supervisor then stepped between Taylor and the conpany
president to prevent the situation fromfurther escal ati ng out of
control

Adm ttedly, Taylor presents a different version of the events
of October 24, 1997. She clains that she never refused to work but
only wanted to follow union policy by finding a person to fill in
on the buttonhole |ine and never shouted at or threatened any of
her supervisors. She further contends that her version of the
events is entitled to sone credence because an independent
arbitrator found that she did not refuse to work, that she
presented a sound reason for her actions, and that she did not
t hreat en anyone. 3

W would be inclined to find that a factual issue exists

concerning pretext if we | ooked solely at the evidence concerning

®Tayl or al so argues that the Myrtle Tenple affidavit supports
afinding of retaliation. In the affidavit, Tenple opines that the
degree of discipline inposed on Taylor for her alleged
i nsubor di nate conduct was i nconsistent with her perception of past
conpany practices. However, the foundation for this opinion is
suspect given the fact that Tenple did not wtness Tayl or’s conduct
nor did she have know edge of the enploynent records of other
enpl oyees concerni ng puni shnment for prior acts of insubordination.
In our view, the Tenple affidavit sheds little |ight on whether
Tayl or was unlawful ly retaliated agai nst because (1) this was an
atypical situation in that Taylor’s alleged insubordination was
directed at the conpany president; and (2) other Mrshall Durbin
enpl oyees who did not file EEOC charges were also fired for simlar
acts of insubordination.



whet her Taylor’s actions anmounted to unjustified insubordination.
However, as the district court noted, the undisputed summary
j udgnent evi dence denonstrates that Marshall Durbin did not receive
notice that Taylor had filed the EEOCC charge until October 31, 1997
(four days after she was fired). The evidence indicates that
Taylor’s EEOC charge was not nailed to the conpany by the EECC
until October 22 at the earliest. Mreover, the evidence indicates
that the letter informng the conpany of the charge was addressed
incorrectly. The benefits clerk who distributes and sorts the nai
at the Hattiesburg processing plant testified that the letter in
whi ch notice was given of the EEOCC charge was not received unti
Cctober 31, 1997. Simlarly, the conpany president testified that
he had no know edge that Taylor had filed an EEOC charge at the
time he fired her.

Tayl or contends that the conpany president knew that she had
filed an EECC charge. However, she has presented no evidence to
support this contention, only specul ation. Because there is no
evidence to dispute the fact that Marshall Durbin had no know edge
that she had filed an EECC charge, it would be quite a |eap of
logic for us to rule that a reasonable juror could infer that
Taylor’s termnation resulted fromretaliatory ani nus. See Barrow
v. New Ol eans Steanship Ass’'n, 10 F.3d 292, 298 n. 25 (5th Cir.
1994) (whet her the enpl oyer has know edge of the protected activity

is relevant in determ ning causation); Mato v. Bal dauf, 267 F.3d



444, 452-53 (5th Cr. 2001)(a reasonable jury could not concl ude
that the proffered legitimte non-discrimnatory reason was a
pretext for retaliation, in part, because the plaintiff presented
no evidence that the decision-mker knew about the protected
activity [sexual harassnent conplaints] engaged in by the
plaintiff). W wll not nake such a leap in this case.
V. CONCLUSI ON

We conclude that Marshall Durbin was entitled to summary
judgnent on Taylor’s retaliation claim because Taylor did not
present sufficient evidence to support an i nference of retaliation.

AFF| RMED.



