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Def endant - Appel | ant.

Appeal fromthe United States District Court
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 Cctober 1, 2002
Before JOLLY, H GE NBOTHAM and PARKER, Circuit Judges.
PER CURI AM *

Davi d Spi cer appeals his convictions for arned bank robbery,
using a firearmduring a crine of violence, and being a felon in
possession of a firearm Spicer first asserts that the district
court erred in failing to ensure that he know ngly and
voluntarily waived his right to counsel. The district court’s

colloquy with Spicer at his conpetency hearing indicates that

Spicer’s wai ver of counsel was know ng and voluntary. See In re

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Hi pp, Inc., 5 F. 3d 109, 115 (5th Cr. 1993). Because the record
is not sufficiently devel oped on the issue whet her Spicer
received ineffective assistance of counsel, we decline to
consider Spicer’s argunent that his waiver was involuntary
because the district court failed to inquire whether he was
exercising a choice between self-representation and i neffective
assi stance, wthout prejudice to Spicer’s right to raise that

issue in a 28 U S.C. § 2255 notion. See United States v. Kizzee,

150 F. 3d 497, 502-03 (5th Cr. 1998).

Spicer further asserts that the district court erred in
failing to appoint an expert to assist himin his insanity
defense, pursuant to 18 U . S.C. 8§ 3006(A). Spicer acknow edges
t hat because he did not request such an appointnent in the
district court, this issue is subject to plain-error review. See

United States v. Mintosh, 280 F.3d 479, 482 (5th Gr. 2002). As

Spi cer acknowl edges in this appeal, his insanity defense was
based on Dr. Wnmack’ s conclusion that he suffered from post -
traumati c stress disorder. However, this evidence that Spicer
suffered fromnental problens generally was insufficient to give
the district court reasonable ground to doubt his sanity at the

time of the offenses. See Wllians v. Collins, 989 F.2d 841, 845

(5th Gr. 1993). After diagnosing Spicer with post-traumatic
stress disorder, Dr. Wwnmack went on to conclude that “[a]t the
time of the alleged offenses, [Spicer] did not suffer froma

ment al di sease or defect which would render himunable to
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appreci ate the nature, quality, or wongful ness of his behavior.”

See United States v. Abou-Kassem 78 F.3d 161, 165-66 (5th Cr

1996) (stating that “[a] person is legally insane if as a result

of a severe nental disease or defect, he was unable to appreciate
the nature and quality or the wongful ness of his acts”)

(internal brackets, quotation marks, and citation omtted). The
district court thus did not err, plainly or otherwise, in failing
to appoi nt Spicer an independent psychiatric expert pursuant to

8§ 3006A. See McIntosh, 280 F.3d at 482.

Spicer also contends that he was denied a fair trial because
the prosecutor elicited inproper testinony regarding Dr. Wnack’'s
opinion on the ultimate i ssue of his sanity and, during closing
argunent, urged the jury to convict Spicer based on Dr. Wnack’s
opi nion. Spicer acknow edges that he failed to object on this
ground at trial and, thus, that the standard of reviewis plain
error. See id. Even assuming that the district court clearly or
obviously erred in allowi ng testinony and argunent regarding Dr.
Wmack’ s concl usion that Spicer did not have a nental illness
that prevented him from appreciating the wongful ness of his
actions, there was no plain error. See id. The record shows
that Spicer hinself admtted in evidence Dr. Wnack' s second
report, which set forth his conclusion that Spicer did not suffer
froma nental disease or defect at the tine of the all eged
of fenses that rendered himunable to appreciate the w ongful ness

of his behavior. Thus, Spicer’s substantial rights were not
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affected by the district court’s failure to prevent the
prosecutor from presenting the sanme evi dence and discussing it
during summation. See id.

Spicer also argues that he was denied a fair trial because
t he prosecutor engaged in an inpermssible argunent during
summati on that Spicer should be convicted based on his propensity
to conmt crime as evidenced by his prior robbery convictions.
Contrary to Spicer’s assertions, the record does not reflect that
t he prosecutor suggested that Spicer should be convicted because
his prior offenses showed his propensity to conmt the charged
crinmes. However, even assum ng that the prosecutor’s remarks

were inproper, they did not prejudice Spicer’s substantive

rights. See United States v. Miunoz, 150 F.3d 401, 414-15 (5th
Cir. 1998). The challenged remarks did not cast serious doubt on
the correctness of the jury s verdict, as Spicer stipulated to
the indictnent’s allegations that he commtted four prior arned
robbery offenses, the jury received cautioning instructions, and
Spicer admtted his guilt to the charged offenses and presented

only weak evidence of insanity. See id. at 415; United States v.

Iredia, 866 F.2d 114, 117 (5th Gr. 1989).
Finally, Spicer contends that his indictnment was defective

under Apprendi v. New Jersey, 530 U S. 466, 490 (2000), because

it failed to charge his prior felonies, the type of firearm used,
and how it was used or brandi shed. Spicer acknow edges, however,

that the prevailing weight of authority fails to support his
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argunent, and he states that he is raising the issue to preserve
it inthe event of a change in the law. Gven the statutory
career-of fender enhancenent based on Spicer’s prior convictions,
Spicer’s sentences did not exceed the applicable statutory

maxi munms. See 18 U.S.C. 88 924(a)(2) & (c)(1)(A), 2113(a) & (d),
3559(a)(3) & (c)(1)(A), 3583(b)(2). Spicer is thus not entitled
to any relief under Apprendi, 530 U S. at 490. The judgnent of

the district court is AFFl RVED



