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Mari a Rachel U bi na has appeal ed her conviction for possession
of nore than five kilograns of nethanphetamne wth intent to
di stribute. Urbina contends that the evidence was insufficient to
prove her guilt beyond a reasonabl e doubt.

The drugs for which Urbina was convicted were found conceal ed
in the dashboard of a car which Urbina drove into the Falfurrias
Border Patrol Checkpoint. Because the drugs were hidden, the

Governnment was required to present “circunstantial evidence that is

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



suspicious in nature or [which] denonstrates guilty know edge.”

United States v. Resio-Trejo, 45 F.3d 907, 911 (5th Gr. 1995)

(internal quotations and citation omtted). U bina contends that
t he evidence was not sufficient to establish beyond a reasonabl e
doubt that she knew the drugs were conceal ed in the dashboard.
Urbina cried as the car was bei ng searched. Urbina contends
that this evidence was equally indicative of guilt and i nnocence,
as she would naturally cry upon realizing that she had been duped.

See United States v. Otega-Reyna, 148 F.3d 540, 547 (5th Cr.

1998). The fact that Urbina cried while the car was bei ng searched
was not the only circunstantial evidence fromwhich the jury could
have inferred guilty know edge, as Urbina s post-arrest statenent
was i nconplete and inplausible. W hold that a reasonable juror
coul d have concl uded that Urbina s know edge of the presence of the

drugs was established beyond a reasonable doubt. See Jackson v.

Virginia, 443 U. S. 307, 319 (1979).
Urbi na contends that the Governnent conmented inproperly on

her post-arrest silence in violation of the rule in Doyle v. Onio,

426 U. S. 610, 617-18 (1976). “A prosecutor’s or wtness’s remarks
constitute coment on a defendant’s silence if the manifest intent
was to comrent on the defendant’s silence, or if the character of
the remark was such that the jury would naturally and necessarily

so construe the remark.” United States v. Carter, 953 F.2d 1449,

1464 (5th Gr. 1992) (citation omtted). The review ng court nust

consider the remarks in the context in which they occurred. United

2



States v. Laury, 985 F.2d 1293, 1303 (5th Gr. 1993).

Urbi na conplains that the rule in Doyle was viol ated because
a Governnent wtness testified that Urbina would not or could not
respond to his questions regardi ng i nconsi stencies in her story and
because the Governnent argued that Urbina’s story should not be
bel i eved because she had omtted critical facts. U bina concedes

that the issue should be reviewed for plain error. See ULnited

States v. Calverley, 37 F.3d 160, 162 (5th Cr. 1994) (en banc);

see also Laury, 985 F.2d at 1304. This court will find plain error

only if there was an error which was clear and obvi ous and which

affected the defendant’s substantial rights. United States V.

d ano, 507 U. S. 725, 732 (1993). Wen these elenents are present,
this court may exercise its discretion to correct the error only if
it “seriously affects the fairness, integrity or public reputation
of judicial proceedings.” Id. (internal citations, quotation
mar ks, and brackets omtted).

Al t hough the wi t ness’ testinony and the Governnent’ s reference
to the testinmony in its closing argunent did violate Doyle,
reversal is not required under the plain-error standard, because
the testinony was not significant in the context of the entire
trial and the record contains sufficient evidence of Urbina's
guilt. See Laury, 985 F.2d at 1303-04. Q her portions of the
Governnent’s argunent conplained of by Ubina did not violate
Doyl e because they pertainto affirmative statenents nade by U bi na
in her post-arrest statenment and were not manifestly designed to
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cause the jury to infer guilt because Urbina exercised her Fifth

Amendnent right to remain silent. See Pitts v. Anderson, 122 F. 3d

275, 282 (5th Cr. 1997); see also Anderson v. Charles, 447 U S.

404, 408 (1980). To the extent that the Governnent’s argunent did

violate Doyle, the failure to correct the error will not result in

a mani fest mscarriage of justice. See United States v. Garcia-
Fl ores, 246 F.3d 451, 455-57 (5th GCr. 2001).
Urbina contends t hat 21 UusS. C 8 841(a) &(b) are

unconstitutional in light of Apprendi v. New Jersey, 530 U S. 466

(2000) . Urbina concedes that this court has rejected this

argunent. See United States v. Slaughter, 238 F.3d 580, 582 (5th

Cir. 2000). She states that she wi shes to preserve the issue for
further review. The conviction is

AFFI RVED.



