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PRADO, G rcuit Judge:

Appel I ants Bl ake Hobson and Master Finishes, Inc.
(collectively “Hobson”) appeal the dism ssal of their clains
agai nst Appel | ees Paul Raynond Robi nson (“Robi nson”), Janes
Robert MDaniels (“MDaniels”), Joe Chrestman and John Chrestman
on the grounds that their state law clains for fraud,

m srepresentati on and breach of contract, which were renoved to

'Pursuant to 5th Cir. R 47.5, this Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5th Gr. R
47.5. 4.



federal court, were preenpted by the Enpl oynent Retirenment |ncone
Security Act (“ERISA”), 29 U S.C. 8§ 1144(a). W affirmthe
di sm ssal as to John Chrestman for all clains and as to Robinson,
McDani el s and Joe Chrestman for the breach of contract clains,
but reverse and remand the dism ssal of the fraud and
m srepresentation cl ai ns agai nst Robi nson, MDaniels, and Joe
Chr est man.
Background and Nature of the D spute

The following facts are as all eged by Hobson. Brett Hobson,
Bl ake Hobson's brother, was enployed by his brother’s conpany,
Master Finishes, Inc. (“Master Finishes”), a small business in
Tupel o, M ssissippi, and acted as the conpany’ s contact person
for obtaining insurance coverage for Master Finishes’ s enpl oyees.
Joe Chrestman, sal es manager for Business Partners, |nc.
(“Business Partners”), approached Master Finishes about health
i nsurance and ot her benefits acting as an agent of Busi ness
Partners subject to the supervision and control of the owners of
Busi ness Partners, Paul Raynond and Janes MDaniels. Joe
Chrest man advi sed Hobson that he could provi de conparable health
i nsurance coverage for Master Finishes at rates much | ower than
Master Finishes’s current insurance plan with Blue Cross/Blue
Shield. Joe Chrestnman represented to Hobson that he was selling
heal th i nsurance and never infornmed himthat he was offering a

sel f-funded ERI SA plan that had little or no assets. Master



Fi ni shes cancelled its Blue Cross/Blue Shield policy to purchase
what it believed was health insurance from Chrestman and Busi ness
Partners. No insurance policy was ever procured.

Bl ake Hobson subsequently incurred approxi mately $15,000 in
medi cal bills. He and other enployees of Master Finishes
attenpted to nake clains on the insurance policy. Hobson
contacted John Chrestman concerning his clains, who consistently
represented that soneone from Business Partners would return his
call regarding the policy. No paynent was ever nmade and
plaintiffs brought this suit.

Mast er Fi ni shes and Hobson sued Robi nson, MDaniels and Joe
and John Chrestman for fraud, m srepresentation and breach of
contract in Mssissippi state court. N ne days after filing the
state clains, the plaintiffs filed a separate action for unpaid
benefits under ERISA in federal court. The defendants renoved
the state action to federal district court, asserting that the
clains were preenpted by ERI SA. The defendants al so noved for
di sm ssal under Rule 12(b)(6) of the Federal Rules of G vil
Pr ocedur e.

The district court granted the notion to dismss after
determ ning ERI SA preenpted Hobson’s state |aw clains for fraud,
m srepresentati on and breach of contract. Although the original
conplaint did not contain allegations of wongful conduct on the
part of John Chrestman, the plaintiffs sought to anmend their
conplaint to allege that John Chrestnman nade m srepresentations
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to Hobson in connection with Hobson's submitted clains and that
John Chrestman failed to conmuni cate with Hobson about those
clains. The district court, however, found that the proposed
anmendnents did not contain any clains that would not be preenpted
by ERI SA, and denied the notion as noot. Accordingly, the
district court dismssed the case in its entirety. The
plaintiffs tinely appeal ed.
Jurisdiction and Standard of Review

We have jurisdiction over this appeal as an appeal froma

final judgnment pursuant to section 1291 of title 28. The

standard of review for an ERI SA preenption is de novo. See Roark

v. Humana, Inc., 307 F.3d 298, 305 (5th Gr. 2002).

Whet her ERI SA Preenpts Hobson’s d ai ns

Relying on Pilot Life Insurance Conpany v. Dedeaux, 481

US 41, 57 (1987), the district court held that “state | aw
clains for fraud and gross negligence dealing with an ERI SA
policy are an area of exclusive federal concern.” Pilot

Life involved state law clains for common |aw tort and contract

actions asserting inproper processing of a claim Pilot Life,

481 U. S. at 43. W agree that under Pilot Life, all of Hobson’s
clains for breach of contract are preenpted because those clains

involve the interpretation of the ERISA policy. See Memil| Hosp.

Sys. v. Northbrook Life Ins. Co., 904 F.2d 236, 250 (5th G

1990). Pilot Life is inapposite, however, to the clains for




fraud and m srepresentati on because the underlyi ng conduct
occurred in the inducenent of an ERI SA policy, not inits
adm ni strati on.

ERI SA's preenption clause states that ERI SA “shall supersede
any and all State |laws insofar as they may now or hereafter
relate to any enpl oyer benefit plan.” 29 U S.C § 1144(a)
(expressly excepting two situations not applicable here). A
state cause of action relates to an enpl oyee benefit plan
whenever it has “a connection with or reference to such plan.”

Hubbard v. Blue Cross & Blue Shield Assoc., 42 F.3d 942, 945 (5th

Cr. 1995)(citations omtted). Despite its broad construction of
ERI SA’ s supersedure | anguage, the United States Suprene Court has
indicated that it will not extend the "relate to" |anguage to its

outer limt.?2 In Shawv. Delta Air Lines, Inc., the Suprene

Court noted that "[s]one state actions nmay affect enployee
benefit plans in too tenuous, renote, or peripheral a manner to
warrant a finding that the law 'relates to' the plan.” Shaw, 463
U S at 100 n.21. W nust, therefore, determ ne whether a state
law claimfor fraud and m srepresentation “relates to” a plan and
is thus enconpassed in ERI SA's preenptive sweep.

The Suprenme Court has acknow edged t he expansi ve scope of

2See Sommers Drug Stores Co. Enployee Profit Sharing Trust
v. Corrigan Enter., Inc., 793 F.2d 1456, 1465 (5th Gr. 1986)
(citing Shaw v. Delta Air Lines, Inc., 463 U S. 85, 100 n.21
(1983)).




ERI SA. 2 Courts have noted, however, that “this observation
provides little aid in actually determ ning whet her ERI SA

supersedes state law.” Wodworker’s Supply, 170 F.3d at 989

(citing N.Y. St. Conference of Blue Cross & Blue Shield v.

Traveler’s Ins. Co., 514 U S. 645, 655 (1995)). The Suprene

Court suggests, however, “[w]e sinply nmust go beyond the

unhel pful text and the frustrating difficulty of defining its key
term and | ook instead to the objectives of the ERI SA statute as

a guide to the scope of state |aw that Congress understood woul d

survive.” Traveler's Ins. Co., 514 U. S. at 656.

Congress enacted ERISA to “protect . . . the interests of
participants in enployee benefits plans and their beneficiaries .
by establishing standards of conduct, responsibility, and

obligation for fiduciaries of enployee benefit plans, and by
providing for appropriate renedies.” 29 U S . C. 8§ 1001(b). State
| aw preenption “affords enpl oyers the advantages of a uniform set
of reqgul ati ons governing plan fiduciary responsibilities and
governi ng procedures for processing clains and paying benefits”*
to mnimze “the adm nistrative and financial burden of conplying

with conflicting directives anong states or between states and

3See Whodworker’s Supply v. Principal Mitual Life Ins. Co.,
170 F. 3d 985, 989 (10th Cr. 1999)(citing Ingersoll-Rand Co. v.
McC endon, 498 U.S. 133, 138-39 (1990)); Pilot Life Ins. v.
Dedeaux, 481 U. S. 41, 47 (1983)(citations omtted).

‘Memi | Hosp. Sys., 904 F.2d at 245; see Fort Halifax v.
Packagi ng Co. v. Coyne, 482 U S. 1, 9-11 (1987).
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t he federal governnment.”5®

In determ ning whether a claimis preenpted by ERI SA this
Court applies a two-prong test; that is, this Court asks: 1)
whet her the claimaddresses areas of exclusive federal concern
and not of traditional state authority, such as the right to
recei ve benefits under the terns of an ERI SA plan, and (2)
whet her the claimdirectly affects the relationship anong
traditional ERI SA entities — the enployer, the plan and its
fiduciaries,® and the participants and beneficiaries.’” After
consi dering these questions, we find Hobson’s clains for fraud
and m srepresentation agai nst Robi nson, MDaniels and Joe
Chrestman are not preenpted by ERI SA

The gravanen of Hobson’s clains for fraud and

® Travelers Ins. Co., 514 U S. at 656-57 (quoting |ngersoll -

Rand Co., 498 U. S. at 142) (citations omtted).

®Congress defined a plan fiduciary as a person

(i) [who] exercises any discretionary authority or

di scretionary control respecting managenent of such
pl an or exercises any authority or control respecting
managenent or disposition of its assets, (ii) [who]
renders investnent advice for a fee or other
conpensation, direct or indirect, with respect to any
nmoneys or other property of such plan, or has any
authority or responsibility to do so, or (iii) [whoO]
has any discretionary authority or discretionary
responsibility in the adm nistration of such plan.

29 U.S.C 8§ 1002(21)(A).
'See Smith v. Tex. Children’s Hosp., 84 F.3d 152, 155 (5th

Cr. 1996); Hubbard, 42 F.3d at 945; Menil Hosp. Sys., 904 F.2d
at 245.




m srepresentation arise fromJoe Chrestman’s al | eged conduct

i nduci ng Hobson to give up Master Finishes’s Blue Cross/Blue
Shield plan and to procure a plan with Business Partners. In
Hobson’ s proposed anended conpl aint, he inputes Joe Chrestman’s
conduct to Robinson and McDaniels.® Thus, if the clains against
Joe Chrestman are not preenpted, the clains agai nst Robi nson and
McDani el s as Business Partners’ principals also cannot be
preenpted at this stage. W agree, however, that the clains
agai nst John Chrestnman, an enpl oyee of Business Partners with no
al l eged invol venent in the fraudul ent inducenent claim are
preenpted by ERISA. Thus, the primary legal question in this
case i s whether ERI SA preenpts Hobson’s clains for fraudulently
i nducing himto surrender his insurance coverage in order to
procure coverage from Busi ness Partners.

Hobson argues that under Perkins v. Tine |nsurance Conpany,

898 F.2d 470 (5th Gr. 1990), Hobson's clains for fraud and

8 The proposed anmended conpl ai nt states:

The statenents made by Joe Crestman [sic] that
health insurance was being provided were authorized by
t he Defendants, Robi nson and MDaniels, since they were
principles [sic] of Business Partners, Inc. Robinson and
McDani els, as owners and principles [sic] in Business
Partners, 1Inc., were in control of the affairs of
Busi ness Partners, Inc. and had the authority to control
the activity of its agent. Upon information and belief,
Robi nson and McDani el s had actual know edge t hat Crestman
[sic] was meking statenments that insurance was being
provided. Alternatively, if Robinson and McDaniels did
not know t hat such statenents were being nmade, they were
guilty of gross negligence in failing to control the
activities of Joe Crestman [sic].
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m srepresentation do not relate to a particular ERI SA pl an,
rather they relate to fraud in the procurenent before the plan
cane into existence and thus are not preenpted. In Perkins, we
held that a state law claimfor fraud in the procurenent agai nst
an i ndependent insurance agent was not preenpted by ERI SA. See
Perkins, 898 F.2d at 473.° 1In the instant case, the district
court distinguished Perkins in that the agent in Perkins was an
i ndependent agent while Joe Chrestnman was an enpl oyee/ and or

agent of Business Partners and thus an ERI SA fiduciary. In

°See al so Whodworker’'s Supply, 170 F.3d at 991 (state | aw
cl aimagainst forner insurer for unfair trade practices and fraud
resulting frompre-plan conduct are not preenpted by ERI SA
because no plan fiduciary could exist before the plan existed);
Wlson v. Zoellner, 114 F. 3d 713, 721 (8th Gr. 1997)(“[w e hold
t hat ERI SA does not preenpt [plaintiff’s] suit against [an
i nsurance agent] for the Mssouri state common-law tort of
negligent m srepresentation”); Coyne & Delany Co. v. Selman, 98
F.3d 1457, 1467 (4th Cr. 1996)(plaintiff’s malpractice claim
agai nst insurance professional not preenpted because it does not
“relate to” an enpl oyee benefit plan within the neani ng of
ERI SA's preenption provision); Mrstein v. Nat’l Ins. Serv.,
Inc., 93 F.3d 715,723 (11th G r. 1996) (ERI SA does not preenpt a
fraudul ent i nducenent cl ai magai nst insurance agent, but would
preenpt against insurer if the claimregarded the scope of
coverage); but see Hall v. Blue Cross/Blue Shield of Ala., 134
F.3d 1063, 1064-65 (11th G r. 1998)(hol ding ERI SA preenpts a
fraudul ent inducenent claimthat an insurer and its |icensed
agent marketed and sold an insurance policy that allegedly
differed fromthe plan the agents had proposed); Reliable Hone
Health Care, Inc. v. Union Cent. Ins. Co., 295 F.3d 505 (5th G
2002) (ERI SA preenpts enpl oyer’s fraudul ent inducenent clai mthat
an i nsurance agent falsely represented an i nsurance conpany’s
experti se because the underlying conduct involved the creation,
operation and subsequent failure of the plan which could not be
severed fromits connection to the plan); Elnore v. Cone MIls
Corp., 23 F.3d 855, 863 (4th Gr. 1994) (ERI SA preenpts breach of
fiduciary duty claimwhich seeks to enforce representations mde
regardi ng the establishnent of an ESOP).
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Perkins, however, the agent’s status as an independent agent was
not the dispositive factor in the analysis. Rather, the critical
determ nation was whether the claimitself created a relationship
between the plaintiff and defendant that is so intertwined with
an ERI SA plan that it cannot be separated.!® Thus, the tinm ng of
plan formation is not the crucial factor in ERI SA preenption.

Rat her, the extent the claimitself relates to an ERI SA pl an

gui des our determ nati on.

In Perkins, we relied in part on Sommers Drug Stores Conpany

¥'n Perkins, we found:

While ERISA clearly preenpts Perkins’ clains as they
relate to Tinme, the sane cannot necessarily be said,
however, as regards Davis's solicitation of Perkins,
whi ch all egedly induced himto forfeit an insurance
policy that covered his daughter’s condition for one
that did not. Wiile ERISA clearly preenpts clains of
bad faith as agai nst insurance conpani es for inproper
processing of a claimfor benefits under an enpl oyee
benefit plan and while ERI SA plans cannot be nodified
by oral representations, we are not persuaded that this
| ogi ¢ should extend to i muni ze agents from personal
liability for their solicitation of potenti al
participants in an ERISA plan prior to its formation.
Gving the ERISA “relates to” preenption standard its
common- sense neani ng, we conclude that a claimthat an
i nsurance agent fraudulently induced an insured to
surrender coverage under an existing policy, to
participate in an ERI SA plan which did not provide the
prom sed coverage, “relates to” that plan only
indirectly. A state law claimof that genre, which
does not affect the relations anong the principal ER SA
entities . . . as such, is not preenpted by ERI SA

Perkins, 898 F.2d at 473 (internal citations omtted).
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Enpl oyee Profit Sharing Trust v. Corrigan Enterprises, Inc. In

Sommers Drug Stores, we determned the plaintiff’s claimfor

common | aw breach of corporate fiduciary duty was not preenpted
by ERI SA, despite the fact that the corporate director was also a

pl an fiduciary and that the plaintiffs were both sharehol ders and

pl an beneficiaries. See Sommers, 793 F.2d at 1468. |n other
wor ds, the defendant corporate director was an ERI SA fiduciary in
regards to some clainms, but not in regards to others.!? The

critical determnation was the relationship between the

"We also relied on Perry v. P.*I.*E.* Nationwide, Inc., 872
F.2d 157 (6th G r. 1989) (state clains alleging fraudul ent
i nducenent to participate in an ERI SA plan are not preenpted by
ERI SA) .

2I'n Somers, we not ed:

The state comon | aw of fiduciary duty that the Trust
seeks to invoke in this case centers upon the relation
bet ween corporate director and sharehol der. The
director's duty arises fromhis status as director; the
| aw i nposes the duty upon himin that capacity only.
Simlarly, the shareholder's rights against the
corporate director arise solely fromhis status as
sharehol der. That in a case such as ours the director
happens also to be a plan fiduciary and the sharehol der
a benefit plan has nothing to do with the duty owed by
the director to the shareholder. The state |aw and

ERI SA duties are parallel but independent: as director,
the individual owes a duty, defined by state law, to
the corporation's sharehol ders, including the plan; as
fiduciary, the individual owes a duty, defined by

ERI SA, to the plan and its beneficiaries. Thus, the
state | aw does not affect relations between the ERI SA
fiduciary and the plan or plan beneficiaries as such;
it affects themin their separate capacities as
corporate director and sharehol der.

Sommers, 793 F.2d at 1468.
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plaintiffs and defendants and what duty the |aw i nposed upon that
relationship. Thus, the fact that the agent in Perkins was an

i ndependent agent and not an enployee of Tine (the ERI SA entity)
sinply bol sters the point that the duty inposed upon the

rel ati onshi p between Perkins and the agent did not derive from
ERI SA. The agent coul d never have been an ERI SA entity and Tine
coul d never have been responsible for the agent’s conduct because
of the agent’s independent status. |f the agent in Tinme had been
an enpl oyee of Tine, then Tine could have been liable for its
agent’ s conduct.

Qur decisions since Perkins have reaffirnmed that the
inportant factor in ERISA preenption is the relationship between
the parties involved in the claimitself and whether that claim
is intricately bound with an ERI SA plan. For exanple, in
Hubbard, the plaintiff brought state |aw cl ains agai nst the Bl ue
Cross & Blue Shield Association for both fraudul ent inducenent
under the Texas Deceptive Trade Practices Act and for “secret
coverage guidelines.” Hubbard, 42 F.3d at 944. W held that a
state law claimfor “secret coverage gui delines” was preenpted by
ERI SA because it required interpretation and adm nistration of
the plan, but that the claimfor deceptive trade practices
(fraudul ent i nducenent) was not preenpted. 1d. at 946-47. Both
clains were against the sane entity, the Blue Cross & Blue Shield
Associ ation, yet both clains were not preenpted. The critical
factor was that the fraudul ent i nducenent claimdid not require
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interpretation and adm nistration of the ERI SA policy as did the
“secret coverage guidelines” claim The ERI SA policy defined the
duty as between the entities for the “secret coverage guidelines
claim” but not for the fraudul ent inducenent claim Likew se,
Hobson’s clainms for fraud and m srepresentation do not require
interpretation or adm nistration of the ERI SA pl an.

W reached a consistent determnation in Smith v. Texas

Children’s Hospital. In Smith, Plaintiff Smth sued Texas

Children’s Hospital seeking damages for a state | aw cl ai m of
fraudul ent -i nducenent and seeking disability benefits under an
ERI SA plan. See Smith, 84 F.3d at 155. Smth alleged Texas
Children’s prom sed her that if she relinqui shed her job and
benefits at St. Lukes and canme to work for Texas Children’s,
Texas Children’s would offer her the sane benefits. See Smth,
84 F.3d at 155. W held that Smth's state [aw claimfor
fraudul ent i nducenent was not preenpted by ERI SA while her claim

for disability benefits was preenpted by ERI SA. 1®* See id.

BgSpecifically, we found:

Though ERI SA preenpts Smith’ s claimseeking benefits
under Texas Children’s ERI SA plan, she may have a
separate clai mbased upon the benefits that she had at
St. Luke’s and relinquished by leaving. The difficulty
here arises in that Texas Children’s allegedly prom sed
that Smth would have the sane benefits at Texas
Children’s as she had at St. Luke's, so the neasure of
her injury is the sanme regardl ess of whether she
pursues recovery of benefits relinquished or of
benefits denied. . . . But, to the extent that Texas
law permits a plaintiff asserting fraudul ent-inducenent
to recover for value relinquished in addition to val ue
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Snmith confirns the lawin this circuit that a state |aw claimfor
fraudul ent i nducenent is not preenpted by ERISA ¥ As in Smth,
Hobson’ s cl ains are based upon benefits given up for purposes of
ERI SA and thus are not preenpted by ERI SA

These deci sions denonstrate why Hobson's clainms for fraud
and m srepresentation fail both prongs of the preenption test.
Joe Chrestman, like the agent in Perkins and Texas Children’s
Hospital in Smth, allegedly fraudulently induced Hobson to
surrender his pre-existing insurance coverage in order to obtain
an ERI SA plan. Joe Chrestman’s underlying conduct relates only
indirectly to the ERISA plan. As such, the rel ationship between
Hobson and Joe Chrestnman derives from state comon-| aw cl ai ns,
not the ERI SA plan. Moreover, this concl usion does not
contradi ct Congress’s intent in enacting ERI SA-the sinplification

of plan interpretation and adm ni strati on—-because Hobson’ s cl ai ns

not received, Smth may al so have a cl ai m based upon
the disability benefits relinquished, separate from her
claimfor benefits under Texas Children’s ERI SA pl an.
The Texas state court can decide the grounds for relief
available to Smth under Texas |aw, we need only decide
whet her ERI SA preenpts such a claimof recovery based
upon the benefits that Smth gave up by |eaving St.
Luke’s . . . . Such a claimescapes ERI SA preenption
because it does not necessarily depend upon the scope
of Smth' s rights under Texas Children’s ERI SA pl an.

Id. at 155-56.

“See Erwin v. U Haul Int’'l, Inc., 2002 U.S. Dist. LEXIS
2937, *6-7 (N.D. Tex. Feb. 22, 2002) (hol ding that although a
state |l aw fraudul ent i nducenent and m srepresentation claim
agai nst an enpl oyer “necessarily touches upon the existence of
the ERISA plan, it is related to the plan only indirectly”).
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do not require either plan interpretation or adm nistration.
Concl usi on

As a result, Hobson's state |law clainms for breach of
contract and all clainms against John Chrestnman are preenpted, and
Hobson’s state law clains for fraud and m srepresentati on agai nst
Joe Chrestman, Robinson and McDani el s are not preenpted.
Consequently, we therefore AFFIRM the district court’s entry of
judgnent in favor of defendant John Chrestman for all of Hobson’s
claims and of Joe Chrestman, Robinson and McDaniels for Hobson’s
breach of contract clains. W REVERSE the entry of judgnent in
favor or defendant Joe Chrestman, Robinson and MDaniels for
Hobson’s clainms for fraud and m srepresentation. Accordingly, we
REMAND t his case for reconsideration of the plaintiffs’ notion to
anend their conplaint in light of this Court’s determ nation.

AFFI RVED | N PART; REVERSED AND REMANDED | N PART.
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