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Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 2:01-CV-00378

Bef ore DUHE, BENAVI DES, and STEWART, Circuit Judges.
PER CURI AM !

Oscar Rui z, Texas prisoner # 766772, appeals the dism ssal of
his 42 US C § 1983 suit for failure to state a claim as

frivolous, with prejudice to being asserted again until Heck v.

! Pursuant to 5THCGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



Hunphrey, 512 U. S. 477, 487 (1994), conditions are net, and for
failure to exhaust admnistrative renedies. Ruiz argues that the
defendants violated his Ei ghth Anmendnent rights by failing to
protect him from assault when rival gangs were sent to recreate
t oget her. He also argues that he may sue the Texas Board of
Crimnal Justice (TBCJ) and the Texas Departnent of Crimnal
Justice (TDCJ) for making unconstitutional policies because he is
not asking for noney danages. He argues that he did not suffer
substantial injury only because he was able to defend hinself
better than other prisoners. Rui z argues that he was unable to
exhaust many of his clains because prison policy allows a prisoner
to file only one grievance per week. Finally, he argues that the
Heck rul e shoul d not have been applied because he did not conplain
that he was wongfully disciplined.

Rui z has not addressed his clains agai nst Nancy Jowers, the
Postal Service, Craig Flowers, Jane Cockerham and Keith
Cl endennen. He, therefore, has wai ved these argunents. See G nel
v. Connick, 15 F.3d 1338, 1345 (5th Cr. 1994).

The TDCJ and the TBCJ are instrunentalities of the State and

are imune fromsuit under the El eventh Anendnent. See Harris v.

Angelina County, Tex., 31 F.3d 331, 337 n.7 (5th Gr. 1994); see |

re denents, 881 F.2d 145, 150 (5th Cr. 1989); see also Loya V.

Texas Dept. of Corrections, 878 F.2d 860, 861-62 (5th Cr. 1989).

It is immterial that Ruiz is not suing TDCJ and TBCJ for noney



damages. See WII v. Mchigan Dept. of State Police, 491 U S. 58,

66 (1989).

Rui z al | eged that the unconstitutional policy was inplenented
by TBCJ, not by any of the other defendants. Therefore, the
supervisory officials, Janie Cockrell, John Glbert, Jay Lowe,
Joseph Price, Steven R ch, Brian Rodeen, and John Doe, nmay be held
liable only if +they participated in the acts causing the

constitutional deprivation. See Baker v. Putnal, 75 F. 3d 190, 199

(5th CGr. 1996). Ruiz did not allege that these defendants were
present during the prisoner altercation. Consequently, Ruiz failed
to state a claimupon which relief could be granted as to these
defendants. See id.

Rui z al l eged that Charles Ellingburg, R Duffy, Jimry Bowran,
Carolyn Correa, Qustavo Vaquera, G Davis, and Darryl G enn were
present imedi ately before and/or during the gang fight, that each
had know edge of the ongoing gang war, and that they either
participated in placing the two gangs together or did nothing to
stop the two gangs fromcom ng together. W do not need to decide
whet her Ruiz’s allegations state a non-frivol ous clai mupon which
relief may be granted against Ellingburg, Duffy, Bowran, Correa,
Vaquera, Davis, and d enn because Ruiz has not shown that he is
entitled to the relief that he requests. Rui z cannot receive
damages as relief against these defendants because he did not
all ege a nore-than-de-mninus injury. See 42 U S.C. 8§ 1997e(e);

Harper v. Showers, 174 F.3d 716, 719 (5th Gr. 1999). Moreover,

3



Rui z has not shown entitlenent to his requested injunctive relief

agai nst these defendants, i.e., their denotion. See Haitian

Refugee Cr. v. Smth, 676 F.2d 1023, 1041 (5th Cr. Unit B 1982);

see also Dayton Bd. of Educ. v. Brinkman, 433 U. S. 406, 420 (1977).

The district court’s judgnent is AFFI RVED



