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This appeal arises froma Title VIl enploynent retaliation
lawsuit. In his conplaint, Appellant David Robi son (Robi son)
asserted that his enployer, Appellee Texas Departnent of Crim nal
Justice (TDCJ), retaliated agai nst himbecause he testified on
behal f of femal e co-workers about allegations of sexual
harassnent and because he tal ked to the nedia about all egations

of m sconduct by TDCJ personnel. In response to Robison’s

Pursuant to 5th Cir. R 47.5, this Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5th CGr. R
47.5. 4.



conplaint, TDCJ noved for sunmary judgnent on grounds that no
evi dence exi sted of adverse enploynent action. After considering
the notion, the district court determ ned that Robison failed to
present evidence that raised a genuine issue of material fact
about whether TDCJ t ook adverse enploynent action, granted TDCJ' s
nmotion, and entered sunmary judgnent in favor of TDCJ. Robison
chal | enges the summary judgnent in this appeal.
Standard of Revi ew

This court reviews a district court’s sumary judgnent
deci sion de novo applying the sane standard as the district
court.? Sunmmary judgnent is appropriate when the evidence shows
no genuine issue as to any material fact and the noving party is
entitled to judgnent as a matter of law.® Consequently, this
court will uphold a sunmary judgnent if there is no genuine issue
of material fact.

I n deci di ng whether a question of material fact exists, a
court nust view all evidence in the light nost favorable to the
nonnoving party.* A fact is material if the evidence is such

that a reasonable party could return a verdict in favor of the

2See Fabela v. Socorro |SD, 329 F.3d 409, 414 (5th Gr.
2003) .

See FED. R Cv. P. 56(c).

‘See Matsushita Elec. Indus. Co. v. Zenith Radio, 475 U.S.
574, 587 (1986).



nonnovi ng party.®> Once the noving party has nmade an initial
showi ng that there is no evidence to support the nonnovi ng
party’s case, the party opposing the notion nust cone forward
W th conpetent summary judgnent evidence of the existence of a
genui ne fact issue.® Mere conclusory allegations are not
conpetent summary judgnent evidence, and thus are insufficient to
survive a notion for sunmary judgnent.’ Unsubstantiated
assertions, inprobable inferences, and unsupported specul ation
are not conpetent summary judgnent evidence.?
Whet her Summary Judgnent WAs Appropriate

On appeal, Robison nmaintains the district court erred in
granting TDCJ's notion for summary judgnent. Specifically,
Robi son conpl ains that TDCJ's summary judgnent evidence did not
cover the entire tinme frame upon which his lawsuit is based,
TDCJ’' s evidence constituted hearsay, and TDCJ)' s evi dence reflects
a question of fact about whether he experienced retaliation.

To prove his retaliation claim Robison was required to
prove that: (1) he engaged in activity protected by Title VII,

(2) TDCJ took adverse enploynent action against him and (3) a

°See Anderson v. Liberty Lobby, 477 U S. 242, 248 (1986).
6See Matsushita, 475 U. S. at 586.
'See Eason v. Thaler, 73 F.3d 1322, 1325 (5th Cir. 1996).

8See Forsyth v. Barr, 19 F.3d 1527, 1533 (5th G r. 1994).



causal connection existed between the protected activity and the
adverse enploynent action.® Adverse enploynment actions include
“only ultimte enploynent decisions . . . such as hiring,
granting | eave, discharging, pronoting, and conpensating. An
enpl oyer's action does not rise to the I evel of an adverse

enpl oynent action when it fails to have nore than nere tangenti al
effect on a possible future ultinmte enpl oynment decision.”?0

Inits notion for sunmary judgnent, TDCJ nai ntai ned no
evi dence exi sted of adverse enploynent action. |In support of
this argunent, TDCJ submtted a TDCJ report of an interna
i nvestigation. The report indicates TDC) initiated an
i nvestigation in response to Robison’s conplaint that he was
bei ng harassed and retaliated agai nst for being out-spoken. The
report addresses two disciplinary cases involving Robison.

In one action, Robison was charged with substandard duty
performance for failing to contact a particular parolee. The
report indicates that it was determ ned during the resulting
di sciplinary hearing that Robison was not assigned to the
parol ee’s case. Because insufficient evidence existed of

subst andard duty performance, no discipline was inposed.

°See Thomas v. Tex. Dept. of Crim J., 220 F.3d 389, 394
(5th Gr. 2000).

10See Mbta v. Univ. of Tex. Houston Health Sci. Ctr., 261
F.3d 512, 518 (5th Gr. 2001) (internal quotations and citations
omtted).



The second action addressed by the report related to
statenents Robi son nade to the nedia about allegations of sexua
harassnment and drug use by TDCJ enpl oyees. Under Rul e #37 of
TDCJ' s CGeneral Rules of Conduct and Disciplinary Action
Cui del i nes for Enpl oyees, “enployees are prohibited from engagi ng
in any activity that would have an adverse inpact upon the
integrity or productivity of the enployee or the agency.”

Al t hough the report indicates an initial decision was nade to
di sci pli ne Robison, a disciplinary hearing was not held and the
matter was cl osed wi thout disciplinary action. In further
support of its notion for summary judgnent, TDCJ presented a
docunent that notified Robison of the disposition of the second
action.

Even consi dered wi thout the hearsay statenents Robi son
conpl ai ns about, the report indicates Robison was never fired,
reassi gned, denied pronotion, suffered a change in benefits, or
disciplined in any that could be construed as adverse enpl oynent
action. Even though the report does not cover Robison’s
conpl ai nt about being unable to wear sandals w thout socks—an
event that allegedly occurred after the two disciplinary actions,
TDCJ’' s evidence supports its position that no adverse enpl oynent
action occurred.

Al t hough this evidence indicates Robison did not experience
adver se enpl oynent action, he conplains on appeal that the report
rai ses genuine issues of material fact about whether he
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experienced retaliation. |In particular, Robison relies on
statenents nmade by his supervisor, Ms. Benita Garrison
According to the report, “Ms. Garrison stated that in her
opinion, this incident and another disciplinary case issued [sic]
M. Robison, is just a formof harassnment and retaliation by
Dal t on Dom ngue and Evelyn Shaffer.” But even viewed in
Robi son’s favor, this statenent does not show that any adverse
enpl oynent action was taken agai nst Robison. |Instead, the
statenent reflects Garrison’s opinion about why Robi son was
initially charged with substandard duty perfornmance.

Because TDCJ net its burden in noving for summary judgnent,
Robi son was required to present conpetent summary judgnent to
rai se a genuine issue of material fact about whether he suffered
adverse enpl oynent action to survive summary judgnent. In his
response to TDCJ'S notion, Robison!! stated that he would submt
evidence at trial to refute TDCJ)' s report. He failed, however,
to submt any affidavits or other docunentation to support his
clains. Because he failed to submt docunentary evidence that
rai sed a question about whether he experienced adverse enpl oynent
action, the district court properly determ ned that no evidence
exi sted of adverse enploynent action and granted TDCJ' s noti on.

For that reason, this court AFFIRVS the judgnent of the district

1Al t hough he was initially represented by counsel
Robi son’s attorney withdrew fromrepresentation after nedi ation
fail ed and Robi son proceeded pro se. Robison responded to TDCJ)' s
nmotion in that capacity.



court.
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