United States Court of Appeals
Fifth Circuit

FILED

UNI TED STATES COURT OF APPEALS May 28, 2004

FOR THE FIFTH CIRCU T
Charles R. Fulbruge IlI
Clerk

No. 03-11094

GARY LYNN STERLI NG,

Peti ti oner- Appel | ant,
vVer sus
DOUG DRETKE, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL JUSTI CE,

CORRECTI ONAL | NSTI TUTI ONS DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas

(3:01- CV- 0228)

Before SMTH, DeMOSS, and STEWART, Circuit Judges.
PER CURI AM *

Petitioner Gary Lynn Sterling was convicted of capital nurder
in Texas and sentenced to death. Sterling filed a petition for
writ of habeas corpus in the United States District Court for the
Northern District of Texas pursuant to 28 U S C § 2254. The

district court denied Sterling’s petition. The district court al so

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



denied Sterling’ s application for a certificate of appealability
(“CAA"). Sterling now requests a COA fromthis Court pursuant to
28 U.S.C. § 2253(c)(2). For the follow ng reasons, we GRANT
Sterling’s application for COA on the ineffective assistance of
counsel (“l1AC’) issue regarding the admttance of a potentially
racially biased juror, but we DENY a COA as to the other issues
present ed.
BACKGROUND

I n February 1989 Sterling was convi cted and sentenced to death
for the capital offense of nurdering John W Carthey in the course
of commtting or attenpting to conmt robbery. On direct appeal in
1992, the Texas Court of Crimnal Appeals affirmed Sterling’ s
conviction and sentence; the Suprenme Court of the United States
denied certiorari. 1n 1994 the district court dism ssed Sterling s
initial habeas corpus petition for failure to exhaust state court
remedi es. This Court affirnmed the dismssal of Sterling s
unexhausted petition, but the Suprene Court granted certiorari
vacated the judgnent, and remanded for further proceedings. On
remand in 1995, this Court again affirnmed the district court’s
dism ssal of Sterling s unexhausted petition.

I n Decenber 1996 Sterling filed his state habeas application.
After conducting an evidentiary hearing, the trial court entered
findings of fact and concl usions of |aw recommendi ng the deni al of

relief. 1n 2001 the Court of Crimnal Appeals adopted the tria



judge’s findings and concl usions and deni ed habeas relief. Later
that sanme year, Sterling filed a subsequent application for state
habeas relief, which the Texas Court of Crim nal Appeals dism ssed
as an abuse of the wit. In 2002 the Suprene Court denied
certiorari. Sterling then filed his petition for a wit of habeas
corpus in district court, which the court denied after oral
argunent in 2003. The district court also denied Sterling’ s notion
to reconsider the judgnent. Sterling then noticed his appeal, and
the district court denied his application for COA
DI SCUSSI ON

Sterling filed his Section 2254 petition for a wit of habeas
corpus after the effective date of the Antiterrorismand Effective
Death Penalty Act of 1996 (“AEDPA’). Therefore, his petition is
subject to the procedures inposed by AEDPA; Sterling’ s right to
appeal is governed by the COA requirenents of 8§ 2253(c). See Sl ack
v. MDaniel, 529 U S. 473, 478 (2000).

Under AEDPA, a petitioner nmust obtain a COA before an appea
can be taken to this Court. 28 U S.C A 8§ 2253(c) (West 2004); see
also MIller-El v. Cockrell, 537 U S 322, 336 (2003) (“[Until a
COA has been issued federal courts of appeals lack jurisdictionto
rule on the nerits of appeals from habeas petitioners.”). \Wen a
habeas petitioner requests perm ssion to seek appellate review of
the dism ssal of his petition, this Court limts its exam nation to

a “threshold inquiry into the underlying nerit of his clains.”



MIler-El, 537 US. at 327. “This threshold inquiry does not
require full consideration of the factual or | egal bases adduced in
support of the clains. |In fact, the statute forbids it.” |Id. at
336.

A COAwIll be granted if the petitioner makes “a substantia
show ng of the denial of a constitutional right.” 28 U.S.C A
§ 2253(c)(2) (West 2004). Meeting this standard requires a
petitioner to denonstrate that “reasonable jurists could debate
whet her (or, for that matter, agree that) the petition should have
been resolved in a different manner or that the issues presented
were adequate to deserve encouragenent to proceed further.”
MIller-El, 537 U S. at 336 (internal quotes and citation omtted).
At issue is the debatability of the underlying constitutiona
claim but not the resolution of that debate. I1d. at 342. “[A]
claim can be debatable even though every jurist of reason m ght
agree, after the COA has been granted and the case has received
full consideration, that petitioner wll not prevail.” 1d. at 338.

When the district court denies a petitioner’s petition on
procedural grounds w thout reaching the underlying constitutional
claim a COA should issue if the petitioner denonstrates both that
reasonable jurists would find it debatable whether the district
court was correct in its procedural ruling and that reasonable
jurists would find it debatabl e whether the petition states a valid

claimof the denial of a constitutional right. Slack, 529 U S. at



478. Here, because this case involves the death penalty, “any
doubts as to whether a COA should issue nust be resolved in
[Sterling’s] favor.” Hernandez v. Johnson, 213 F.3d 243, 248 (5th
Cir. 2000).

VWhet her a COA should issue on Sterling’'s IAC claim as to the
adm ttance of juror Victor Walther.

In order to establish a Sixth Anmendnent |AC violation, a
petitioner nust prove both (1) that counsel rendered deficient
performance and (2) that counsel’s actions resulted in actual
prej udi ce. Strickland v. Wshington, 466 U S. 668, 687-88, 690
(1984); Moore v. Johnson, 194 F.3d 586, 591 (5th Cr. 1999). It is
well settled that “a court nust indulge a strong presunption that
counsel’s conduct falls within the wde range of reasonable
pr of essi onal assistance; that is, the defendant nust overcone the
presunption that, under the circunstances, the challenged action
m ght be considered sound trial strategy.” Strickland, 466 U S. at
689 (internal quotes and citation omtted). However, it is also
well settled that the Sixth Arendnent ensures that “the accused
shall enjoy the right to a speedy and public trial, by an inparti al
jury.” |Id. at 685 (enphasis added). Thus, the Sixth Anendnent
“envi sions [defense] counsel’s playing a role that is critical to
the ability of the adversarial system to produce just results.”
ld.; see also Wggins v. Smth, 123 S. C. 2527, 2535 (2003)

(reconfirmng two-prong Strickland analysis in the context of



whet her defense counsel conducted a reasonable investigation into
mtigating evidence).

Sterling is African-Anerican; Victor Walther, who sat on
Sterling’s capital nurder jury, is Caucasian; Sterling s victim
Carthey was Caucasian. Sterling nmaintains that Walther is racist
as to African-Anericans and that his prejudiced views |ink race
wth crimnal behavior. Sterling bases this contention on a post-
trial affidavit where Walther referenced the crimnal behavior of
“sonme nig**rs who live a couple of blocks over.” At the state
habeas hearing, Walther testified that he likely used that termat
the tinme of Sterling s trial. Sterling argues that one of his
def ense counsel, Robert Dunn, was famliar with Walther’s attitude
toward African-Anericans because he had known Walther since his
youth. Thus, Sterling asserts Dunn was ineffective in that he did
not question or press Walther during voir dire about his racia
bi as, which bias subsequently tainted Sterling s trial.

The state asserts that both sides asked nunerous questions
about Walther’'s ability to be fair and inpartial during voir dire,
especially in light of Walther’'s prior representation by Dunn on
several occasions; Walther indicated he could be fair to both
sides. Dunn testified at the state habeas hearing that despite any
potential prejudiced views, he considered Walther a “fair man” and
“probably a mddle-of-the-road juror for Navarro County.” Bot h

Dunn and his co-counsel on Sterling’s defense, Kerri Anderson



Donica, testified that the decision that Wlther would be a
favorabl e juror was a conscious and strategic trial tactic. Donica
felt Dunn was very pleased to have Walther on the jury because of
their prior attorney-client relationship. While Dunn did not
gquestion any potential jurors about racial bias, he stated this
deci sion rested on his belief that he very sel domreceives truthful
answers. Moreover, Walther testified at the state habeas hearing
that “the color [of a defendant] doesn’t make no difference” and
that he felt the sane way at the tinme of Sterling’ s trial and would
had said so if asked. Walther also stated he has sone very cl ose
friends who are African-Anerican, the term“nig**r” is a “just a
figure of speech,” and using that termdid not nake hima racist.

The district court determ ned that considering the strategic
nature of Dunn’s conduct, Dunn’s personal know edge about and
assessnent of Walther, and WAlther’s answers during voir dire, the
state habeas court was not unreasonable in its conclusion that
Dunn’s performance at voir dire did not anmount to the deficient
performance required to show | AC See id. at 687 (explaining that
failure to denonstrate either prong in the I AC analysis nakes it
unnecessary to exam ne the other). The district court did not
undergo any prejudi ce anal ysis under Strickl and.

Here, Sterling s defense counsel had firsthand know edge about
the potentially racially biased views of a possible juror to

Sterling’s nurder trial. Strategy or not, the fact that Dunn did



not seemto delve at all into what effect the possibly racist views
he personally knew WAl t her to hold (toward Afri can- Aneri cans) woul d
have on the inpartiality and outcone of Sterling’ s trial creates
the follow ng debatable questions, anong reasonable jurists:
(1) did Sterling’ s counsel’s treatnment of Walther as a potenti al
juror and acceptance of him as a juror anpunt to deficient
performance; and (2) as a result of Walther serving on the jury,
was t he proper functioning of the adversarial process underm ned to
the extent that Sterling’s trial cannot be relied upon as a just
result under the Sixth Amendnent. Thus, based upon the limted
threshold inquiry this Court perforns under the nmandate of M Il er-
El, we find reasonabl e jurists would be abl e to debate whether this
i ssue shoul d have been resolved in a different manner.

Whether a COA should issue on Sterling’s due process claim

regardi ng Deputy Janmes Jones’ nistaken testi nobny about the tine of
t he nurder.

Any prisoner who attenpts to bring his constitutional claim
to federal court after procedurally defaulting in state court “nust
denonstrate cause and actual prejudice before obtaining relief.”
Engle v. Isaac, 456 U. S. 107, 129 (1982); see also Wainwight v.
Sykes, 433 U. S. 72, 87-89 (1977). *“[T]he existence of cause for a
procedural default nust ordinarily turn on whet her the prisoner can
show that sone objective factor external to the defense inpeded
counsel’'s efforts to conply with the State's procedural rule.”

Murray v. Carrier, 477 U S. 478, 488 (1986). “Where a plain



procedural bar is present and the district court is correct to
invoke it to dispose of the case, a reasonable jurist could not
conclude either that the district court erred in dismssing the
petition or that the petitioner should be allowed to proceed
further.” Slack, 529 U S. at 484.

During Sterling’ s trial, Deputy Janes Jones opined that the
mur der had taken place between 11:00 p.m on Friday, May 13, 1988,
and 1: 00 a.m on Saturday, May 14, 1988. Years |later, Deputy Jones
realized his m stake and changed his opinion to reflect that the
mur der took place earlier on that Friday evening. Deputy Jones
gave an affidavit stating such, which was filed in the state’'s
response to Sterling’' s state habeas petition, and testified at the
evidentiary hearing that he was m staken about the tine frane and
woul d have corrected hinself earlier if the issue had been raised
at trial or otherwse. Sterling argues that this m staken and t hen
changed testinony is tantanmount to the prosecution suppressing
material evidence, which he contends violated his due process
rights under Brady v. Maryland, 373 U. S. 83, 87 (1963).

However, Sterling did not conplain of this alleged
prosecutorial msconduct until he noved to anend his state habeas
petition on Septenber 28, 1998, nore than fourteen nonths after
Deputy Jones had given his affidavit, on July 17, 1997, which
affidavit had been included in the state’s response filed nore than

90 days after Sterling’ s first state habeas petition had been filed



on Decenber 30, 1996. Sterling waited to attenpt to anend his
petition nore than four nonths after the state habeas evidentiary
hearing, which took place on May 28 and 29, 1998, and at which
Deputy Jones testified about his m stake. This anmendnent was not
al l oned pursuant to the 90-day extension deadline prescribed by
state procedure. Tex. Code Crim Proc. Ann. art. 11.071, 8§ 4(f)
(Vernon 1997) (now located at art. 11.071, 8§ 4(b)). Sterling’ s
state habeas petition was denied in 2001. The Texas Court of
Crim nal Appeals dismssed Sterling’ s second habeas petition filed
later in 2001, which included his Brady claim regarding Deputy
Jones’ m staken testinony, as an abuse of the wit. 1d. §8 5. That
court also found that Sterling had not shown cause and prejudice to
overcone t he procedural default bar per the requirenents of Article
11. 071, § 5.

The state asserts that the district court was correct inits
deferral to the state procedural bar applied to Sterling s Brady
claim by the Court of Crimnal Appeals. See Enery v. Johnson,
139 F.3d 191, 196 (5th Gr. 1997) (holding that *“violation of
Texas’ s abuse-of-the-wit-doctrine constitutes an i ndependent and
adequat e procedural bar to [] consideration of his barred clains”).

The district court found no cause sufficient to excuse the
procedural default. The court noted: the | apse of nore than
fourteen nonths between the witten disclosure of Deputy Jones’

m stake and Sterling’ s attenpt to anend his petition; the | apse of

10



four nonths between Deputy Jones’ testinony about his m stake and
Sterling’s attenpt to anmend his petition; that there is no
allegation or evidence pertaining to the prosecution or Deputy
Jones suppressing or hiding the evidence contained in Deputy Jones’
affidavit; and that Sterling s counsel could have interviewed and,
i ndeed, it would have been “sensible and advisable” to interview
Deputy Jones regarding his trial testinony, particularly because
one of Sterling’ s initial state habeas clains specifically attacked
Deputy Jones’ testinony as it related to whether there was anot her
suspect who had not had an alibi and had been with Sterling at the
time of the nurder.

Here, based upon the two-prong threshold inquiry this Court
performnms under Slack, we find reasonable jurists would not be able
to debate whether the district court was correct in its procedural
ruling. W therefore do not need to address the possible validity
of Sterling’s Brady claim as he has not net one of the required
prongs under Sl ack. 529 U S. at 485 (encouraging courts to anal yze
the procedural prong first where possible).

VWhet her a COA shoul d i ssue on Sterling s due process and | AC claim
as to the lack of a lesser-included offense (“LIO) instruction.

Again, Strickland governs Sixth Anmendnent | AC clains; both
deficient performance by counsel and resultant prejudice nust be
est abl i shed. 466 U. S. at 687-88, 690. “[T] he court should
recogni ze that counsel is strongly presuned to have rendered

adequate assistance and nmade all significant decisions in the
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exerci se of reasonable professional judgnent.” 1d. at 690. The
Suprene Court case Beck v. Al abama, 447 U.S. 625 (1980), has been
interpreted to nean that a death sentence does not conport w th due
process and may not be inposed if the jury was not permtted to
consider an LIO instruction which was supported by the evidence.
Hopper v. Evans, 456 U.S. 605, 610-11 (1982). The defendant nust
nmeet the state’'s standard for entitlenent to an LIOinstruction, as
long as the standard is consistent with the Constitution. |d. at
611-12. Under Texas |aw, before an LIO instruction is warranted,
“there nust be sone evidence directly germane to a | esser-included
offense for the fact-finder to consider.” Dowthitt v. Johnson

230 F.3d 733, 757 (5th Cr. 2000) (citation omtted) (applying
Texas | aw).

In Texas, a person conmmts nurder if, inter alia, he
“Iintentionally or knowi ngly causes the death of an individual.”
Tex. Pen. Code Ann. 8§ 19.02(a)(1) (Vernon 1988) (now |ocated at
8§ 19.02(b)(1)). A person conmts capital nurder if he commts
murder as defined in 8§ 19.02(a)(1) and, inter alia, he
intentionally conmmts the nurder in the course of commtting
r obbery. Id. 8 19.03(a)(2). Capital nurder requires that the
def endant have acted intentionally, not nerely know ngly. A person
acts with intent “wth respect to the nature of his conduct or to
a result of his conduct when it is his conscious objective or

desire to engage in the conduct or cause the result.” | d.
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8 6.03(a). A person acts with know edge “wth respect to the
nature of his conduct . . . when he is aware of the nature of his
conduct” and “with respect to a result of his conduct when he is
aware that his conduct is reasonably certain to cause the result.”
Id. 8 6.03(b).

Sterling argues that the evidence presented at trial entitled
him to an LIO instruction on the crinme of noncapital nurder.
Because his counsel failed to request or object to the om ssion of
such an instruction, he asserts he was denied effective assistance
of counsel. Sterling contends that proof of his intent as to
murder is not clear because he did not bring a deadly weapon with
him he only struck the victimonce, and he clains he was unsure
whet her the victimwas still breathing. Sterling also points to
Dunn’s testinony at the state habeas hearing that the failure to
request the LIO instruction may have been an “oversight.”

The state responds that Donica testified at the hearing that
counsel woul d have requested the LIOinstructionif they “felt [it]
was supported by the evidence.” The state contends Sterling cannot
denonstrate that the record contains any evidence permtting a
rational jury to find that Sterling’ s conduct did not neet the
requisite level of intent. The state further argues that the
record evidence established that Sterling intentionally caved in
the skull of the elderly victimw th a bunper jack, then dragged

the body through two barbed wire fences and secreted it nore than
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100 feet away from the road where it would not be found. | f
Sterling only intended to commt robbery, not nurder, there was no
need to crush Carthey’s head in with a heavy blunt object, as the
vi cti m posed no physical threat.

The district court found that the state court was not
unreasonable in its conclusion that Sterling had not denonstrated
that there was any evidence submtted at trial to directly support
the inclusion of an LIO instruction such that he was entitled to
that instruction under Texas law, nor was the state court
unreasonable in its application of Strickland to find that
counsel’s failure to request or object to the omssion of an LIO
i nstructi on was not obj ectively unreasonabl e or prejudicial because
the evidence did not support that LIO Here, based upon the
limted threshold inquiry this Court perforns under the mandate of
MIler-El, we find reasonable jurists would not be able to debate
whet her this i ssue shoul d have been resol ved in a di fferent manner.
Whether a COA should issue on Sterling’s Sixth Amendnent claim

regardi ng unconstitutional harm due to the delay in counsel being
appoi nted to represent him

In cases of trial error, such errors are subject on habeas
review to harmess error analysis under Brecht v. Abrahanson,
507 U. S. 619 (1993), which permts relief in federal habeas only
upon a showing that a particular constitutional error had a
“substantial and injurious effect or influence in determning the

jury’s verdict.” I1d. at 623 (citing Kotteakos v. United States,

14



328 U.S. 750, 776 (1946)). Trial error occurs during the
presentation of the case to the jury and is anenable to harnl ess
error analysis because it can be “quantitatively assessed in the
context of other evidence presented.” ld. at 629 (citation
omtted). |In cases of trial error, a petitioner nust explain how
“specific errors of counsel undermned the reliability of the
finding of guilt.” United States v. Cronic, 466 U. S. 648, 659 n. 26
(1984). However, at the other end of the spectrumlie system c or
structural errors that warrant automatic reversal, such as conplete
deni al of counsel, denial of counsel at a critical stage of the
crimnal proceedings, or if counsel fails to subject the state’s
case to neani ngful adversarial testing. Id. at 658-59. This type
of constitutional error requires automatic reversal wthout a
show ng of harm that is, prejudice is presuned. |d. at 659.
Sterling argues that the district court inproperly appliedthe
harm ess error analysis under Brecht when it consi dered whether a
few nonths’ delay in the appoi ntnment of his defense counsel on the
Carthey nurder case prejudiced Sterling’ s trial. Sterling asserts
the pretrial period fromhis arrest for the Carthey murder on My
20, 1988, to the tinme he was appoi nted counsel for the Carthey case
on COctober 3, 1988, was a critical stage of the proceedings in
whi ch defense counsel should have been pursuing a detailed
investigation for mtigating evidence to present at his puni shnent

phase. See Wggins, 123 S. C. at 2535 (noting defense counsel’s
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obligation to thoroughly investigate defendant’s background).
Therefore, Sterling maintains the district court should have found
system c or structural error and presuned prejudi ce as dictated by
Chroni c.

The state responds first that it was Sterling hinself who
injected Brecht’s harm ess error standard into this proceeding in
his federal habeas petition, and thus any error is invited error.
The state argues noreover that because Sterling never alleged at
the state habeas | evel that harmshoul d be presuned as a result of
counsel s failure to di scover or present mtigation evidence in the
state courts, such a claimis procedurally defaulted. The state
al so contends the application of the harm ess error standard by the
district court was proper; the delay in appointnent of Sterling s
counsel does not inplicate any of the systemc Sixth Amendnent
errors that “by their very nature cast so much doubt on the
fairness of the trial process that, as a matter of law, they can
never be considered harm ess.” Satterwhite v. Texas, 486 U. S. 249,
256 (1988). The state asserts there is no record evidence that
officials in Navarro County knew of or were forwarded any request
for counsel that Sterling nmade on July 4, 1988, in Hll County
jail, where he was being detained and where he faced two other
counts of capital nurder.

Al so, the state argues both nenbers of Sterling’ s defense team

had adequate tine to prepare his defense; Sterling makes no
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allegation that they failed to subject the prosecution’s case to
meani ngf ul adversarial testing at any critical stage of the trial.

Doni ca was appoi nted as one of his defense attorneys on Cctober 3,

1998, less than a nonth after Sterling signed a pauper’s oath on
August 9, 1988, and two-and-a-half nonths after Sterling was
indicted for the Carthey nmurder in Navarro County on July 14, 1988.

Al t hough Dunn was appoi nted to chair Sterling s defense on Decenber
28, 1998, and the trial began on February 8, 1989, Dunn testified
at the state habeas hearing that in spite of tinme constraints, he
was able to conduct a nore than adequate investigation into
Sterling s background. Donica never averred that the timng of her
appoi nt nent deprived her of adequate tine to investigate; at the
state habeas hearing, she testified Sterling’s file contained
“notes fromquite a few w tnesses that we talked to. Mst of them
puni shnment w t nesses.”

The state maintains Sterling has also failed to establish that
prejudice resulted fromany failure of counsel to investigate and
present mtigation evidence. In fact, the state points to the fact
that Sterling has never even suggested to this Court or the
district court what mtigating evidence shoul d have been i ntroduced
but was not investigated or discovered because of the delay in
appoi nt nent of counsel.

The district court assuned trial error regarding the delay in
t he appoi ntnent of counsel for Sterling and proceeded to anal yze
whet her Sterling suffered any prejudice from such del ay. The

17



district court determned that the state habeas court was not
unreasonable inits conclusion that the investigation of Sterling s
case was not frustrated by the delay in appoi ntnent of his counsel
or that such delay contributed to his conviction. This Court notes
that the nonths-1ong delay in counsel being appointed in this case
is troubling; however, the type of Wggins or Wllians v. Tayl or,
529 U. S. 362 (2000), IACerror Sterlingultimately alleges resulted
fromthe delay in the appointnent of his counsel is one in which
Strickland s prejudice/harm ess error prongis clearly applied, not
automatically presuned.? Here, based upon the limted threshold
inquiry we perform under the mandate of MIller-E, we find that
reasonable jurists would not be able to debate whether this issue
shoul d have been resolved in a different manner.
CONCLUSI ON

Having carefully reviewed the record of this case and the
parties’ respective briefing, for the reasons set forth above, we
conclude that Sterling has satisfied this Court that reasonable
jurists would find debatable the district court’s resolution of the
| AC i ssue regarding the adm ttance of a potentially racially biased

juror. Thus, we GRANT Sterling’s application for COA only as to

W address Sterling's argunent that prejudice should be
presumed w thout deciding whether such an argunent would be
procedurally barred as an abuse of the wit under Texas |aw as
Sterling did not raise this legal argunent in his first state
habeas petition, arguing only “Prejudicial Delay in the Appoi nt nent
of Counsel.”
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t hat i ssue. However, Sterling has failed to satisfy this Court
that reasonable jurists would find debatable the district court’s
resolution of the other issues on which he requests a COA
Therefore, we DENY Sterling a COA as to those issues. It is
further ORDERED that the Clerk shall establish a briefing schedule
and notify this panel when briefing is conpleted so that the panel
can fix a tinme for oral argunent on the I AC issue, if necessary.

CGRANTED in part. DENED in part.
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