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| NTERNATI ONAL | NSURANCE CO. ,
Pl ai ntiff-Appell ant-Cross- Appel | ee,
VERSUS
RSR CORPORATI ON;, QUEMETCO, | NC.; QUEMETCO METALS LIM TED, INC. ;
formerly known as MJURPH METALS, |NC.; BESTOLI FE CORPORATI ON; and
REVERE SMELTI NG & REFI NI NG CORPORATI ON OF NEW JERSEY;

Def endant s- Appel | ees- Cross- Appel | ant s.

Appeal fromthe United States District Court
For the Northern District of Texas, Dallas D vision

(3-00- CV-0250- P)
Bef ore W ENER, BARKSDALE and DENNI'S, Crcuit Judges.
DENNI'S, Circuit Judge:”

This is a suit and counterclaim for declaratory judgnent
regarding coverage issues under cl ai ns-made  Envi ronnent al
| npai rment Liability (“EIL") insurance policies issued to RSR
Cor poration (“RSR") by | nt ernati onal | nsur ance Co.
(“I'nternational”) that provide RSR wth environnental inpairnent

liability coverage in connection with RSR s activities at its | ead

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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snelting establishnment in West Dallas, Texas. The district court
grant ed summary decl aratory judgnent for RSR on all coverage i ssues
presented, except that the court granted judgnent in favor of
International decreeing that certain coverage was excluded under
Exclusion 7(a) of the policy. International and RSR each appea
fromthe judgnent insofar as it is adverse to them W affirm
| . BACKGROUND

In 1981, the North River Insurance Conpany (“North River”)
i ssued four clainms-mde insurance policies to RSR and various
related entitles. The policies provided successive |ayers of
environnental inpairnment liability (“EIL") coverage. In 1993
I nternational succeeded to the interest of North River, and RSR
agreed to the substitution of International for North River as
insurer. The policy originally covered the period from Septenber
4, 1981 to Septenber 4, 1982, but RSR | ater purchased an extension
of the policy period to Novenber 4, 1982, and then an extended
reporting period from Novenber 4, 1982, to Novenber 4, 1983.
Coverage was thus extended for alleged environnmental i npairnment
that occurred prior to the termnation of the policy period and was
reported during the extension period.

The parties’ dispute concerns whether RSR is entitled to
i nsurance coverage for environnental inpairnment caused by its | ead
sneltery on a site designated by the EPA in West Dallas, Texas.
The site consists of approxinmately 13.6 square mles in West Dall as
that includes residential, industrial, comercial, and retal
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establ i shnments. Secondary | ead snelting operations conducted at
the sneltery fromthe 1930s until 1984 caused | ead pollution within
the 13.6 square mles site. RSR acquired the sneltery in 1971

A battery wecking facility located near the sneltery was
operated by RSR s subsidiary, Murph Metals. That facility received
autonobile batteries from common carriers, shredded them and
separated their Jlead paste from their plastic and rubber
conponents. The plastic and rubber conponents were stockpiled on-
site until they were renoved. Part of the contam nation of the
site resulted from the use of the lead and battery chips by
residents as fill material in residential driveways and yards.

In 1983 during the policy period, the West Dallas facility was
t he subj ect of several |awsuits alleging environnmental pollution by
the Wst Dallas facility. These actions involved various
governnental authorities and several private personal injury and
property damage suits. RSR notified North River of the persona
injury and property damage suits and recei ved North Ri ver’s consent
to settle sone of the actions. North R ver paid over $24 mllion
for RSR s settlenents of the personal injury and property damages
clains, and for defense costs. The parties fornmed an escrow
agreenent and a suppl enental agreenent in 1985 to provide for the
paynment of sone of the clains against RSR

In 1991, the EPA began conducting studies relating to soi
contamnation in parts of Wst Dallas. For purposes of
i nvestigation and cleanup, the EPA admnistratively divided the
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West Dallas site into five Operable Units (“QUs”), |labeled QU 1
t hrough QU 5. QU 1 consists of a residential area including
school s, churches, and parks, as well as private dwellings. The
EPA reported finding |lead contamnation in QU 1 that required
envi ronnental renedi ation. Specifically, the EPA found: (1)
airborne em ssions originating fromthe sneltery; and (2) battery
chip waste originating fromthe sneltery that was used as paving
material in yards and driveways by residents of QU 1. During 1991
t hrough 1995 the EPA initiated and conducted a two-phase renoval
cl eanup action addressing the |l ead contamnation in QU 1.

In 1993 RSR notified North River that it had received a notice
of its potential liability under CERCLA fromthe EPA regarding the
EPA's environnental renediation activities at the Wst Dallas
site.! In 1998, after the EPA threatened to take i medi ate action
against RSR, RSR and its related entities, Quenetco Metals, and
Quenetco, Inc., entered into a tolling agreenent with the EPA

International filed suit seeking a declaratory judgnent that
it owed no duty under the EIL Policy to indemify RSR agai nst
liability for the EPA's costs in renediating the environnental
inpai rment of the West Dallas site because RSR had breached a
condition to International’s performance when it entered into the

tolling agreenent with the EPA wi thout obtaining International’s

! The parties do not dispute that this claimrelates back to
the clains made during the coverage period of the EIL Policy
regarding the Dallas Pollution Claimand, therefore, as a “claim
made” during the period of the EIL Policy.
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witten consent. International further argues that the renedi ation
costs and expenses associated wth the cleanup of the West Dall as
site fell under Exclusions 12(c) and 7(a) of the policy.
Additionally, International requested specific performance and
asserted a claimfor breach of contract contending that the escrow
agreenent it entered into with RSR in 1985 should be term nated.
RSR asserted counterclains for a declaratory judgnent that it is
entitled to indemification for renedi ati on costs and expenses and
for breach of contract, fraudulent inducenent, and violations of
t he Texas I nsurance Code.

In ruling upon the parties’ cross notions for sumary
judgnent, the district court concluded that International was not
required to indemmify RSR for its costs associated with QUs 2-5 of
the site.? In respect to QU 1, the district court held that RSRis
entitled to indemification for cleanup costs and expenses
resulting fromthe | ead pollution, but that RSRis not entitled to
coverage for renediation of contam nation caused by the battery
chi ps because of Exclusion 7(a) in the EIL Policy. The district
court entered judgnent for International on RSR s tort, contract,
and statutory clains. W now affirmthe district court’s order.

1. ANALYSI S
This Court reviews a district court’s granting of summary

j udgnent de novo. Baton Rouge QI & Chem Wrkers Union V.

2 RSR does not appeal that ruling by the district court.
5



ExxonMobi|l Corp., 289 F.3d 373, 376 (5th Cr. 2002). Sunmmar y

Judgnent i s appropriate where there are no genui ne i ssues as to any
material fact and the nover is entitled to judgnent as a matter of

law. @ardian Life Ins. Co. of Anerica v. Finch, 395 F. 3d 238, 240

(5th Gr. 2004).

Because this case is before us on diversity jurisdiction, we
must apply Texas’s substantive insurance law in interpreting the
i nsurance contract. Qur goal, sitting as an Erie court, istorule
the way the Texas Suprenme Court would rule on the i ssues presented.

Printose Operating Co. v. National Anerican Ins. Co., 382 F. 3d 546,

564-65 (5th Cr. 2004).
A
International contends that it is excused fromits coverage

obligation under the EIL policy because RSR breached Condition 3 of
the agreenment when it entered into the tolling agreenent with the
EPA in 1998 that barred RSR s statute of limtations defense to an
EPA claim Condition 3 of the EIL provides that:

The I nsured shall not, w thout the consent in witing of

the I nsurers, nmake any adm ssion or negotiate any offer,

prom se, or paynment in connection with any incident or

claimrelated to the I nsurance herein expressed.

RSR argues that International nust showthat it was prejudiced

by RSR s breach of Condition 3 before it nay be declared to be free

of its obligations under the insurance policy.® Under Texas |aw,

3 At First, RSR argues that because Condition 3 was only neant
to apply to settlenent offers and therefore did not apply to the
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which is applicable to this diversity case, insurance policies are
contracts which are subject to the applicable rules of Texas

contract | aw. See Hanson v. Production Co v. Anerican Ins. Co.

108 F.3d 627, 630-31 (5th Gr. 1997); Hernandez v. Qilf Goup

Ll oyds, 875 S.W2d 691, 692 (Tex. 1994). “I't is a fundanental
principle of contract |awthat when one party to a contract commts
a material breach of that contract, the other party is discharged

or excused fromfurther performance.” Mistang Pipeline Co., Inc.

tolling agreenent at issue here, it did not breach Condition 3 when
it entered into the agreenent with the EPA Under Texas | aw,
however, if an insurance policy is worded so that it can be given
only one reasonabl e construction, it nust be enforced as witten.
State Farm Fire & Cas. Co. v. Reed, 873 S.W2d 698, 699 (Tex.
1993). As the district court correctly found, RSR s argunent fails
at this point because when RSR entered into the tolling agreenent
it “negotiated” a “promse” “in connection with an incident or
claim”

Second, RSR argues that it obtained International’s consent or
inplied consent before entering into the tolling agreenent. RSR
makes no al |l egati on, however, that International consented to the
tolling agreenent in witing. RSR s argunent fails here because
Condition 3's express |anguage requires witten consent by
| nt er nat i onal

Third, RSR argues both that International has waived its right
to enforce Condition 3 and that International is estopped from
asserting RSR s breach of Condition 3. Under Texas |aw, an
I nsurance conpany nmay wai ve a conditi on precedent to performance on
an insurance policy through the “intentional relinquishnent of a
known right or intentional conduct inconsistent with claimng that
right.” Matador Petroleum Corp. v. St. Paul Surplus Lines Ins
Co., 174 F. 3d 653, 660 (5th Cr. 1999). Estoppel applies when one
party reasonably relies on the other party’s conduct or statenents
and suffers harmas a result. |1d. Here, International’s silence
after RSR notified it of the tolling agreenent was not sufficient
to constitute an “intentional relinquishnment” of its rights, and
therefore does not constitute waiver. Therefore, RSR s estoppe
theory also fails.




v. Driver Pipeline Co., Inc, 134 S.W3d 195, 196 (Tex. 2004). To

determ ne whether a breach is material, “courts wll consider,
anong ot her things, the extent to which the non[-]breaching party
will be deprived of the benefit that it could have reasonably
anticipated fromfull performance.... The |ess the non-breaching
party is deprived of the expected benefit, the less material the
breach.” Hernandez, 875 S.W2d at 693.

The Texas Suprene Court and this court sitting in diversity
and appl ying the substantive | aw of Texas, have found that in sone
cases an insurer nust denonstrate that it was prejudiced by the
insured’s breach of a condition in order to be excused from
performance, but in other cases prejudice is presuned and the

insurer is not required to show prejudice. Conpare Hanson, 108

F.3d at 628 (holding that an insurer mnust show prejudice) and

Her nandez, 875 S.W2d at 692 (sane), with Federal Ins. Co. V.

CompUSA, Inc., 319 F.3d 746, 754 (5th Gr. 2003) (finding that

i nsurer was not required to show prejudice) and Matador, 174 F. 3d
at 658-59 (sane).
1
I n Hanson we found a prejudice requirenent after an insured’s
breach of a notice provision, and in Hernandez the Texas Suprene
Court found such a requirenent upon the breach of a settlenent-
W t hout - consent provision. Hanson, 108 F. 3d at 628; Hernandez, 875

S.W2d at 692. |In ConpUSA and Mat ador we found no such requirenent

for breach of a notice clause in a clains-nmade policy. ConpUSA,
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319 F. 3d at 754; Matador, 174 F.3d at 658-59. As expl ai ned above,
the policy in this case is a clains-nmade policy.

To understand the difference between the hol di ng i n Hanson and
those in ConpUSA and Matador—the cases addressing the breach of
notice provisions—t is helpful to bear in mnd the distinction
bet ween cl ai ns-made and occurrence-based policies. Cl ai ns- nade
policies cover the insured in respect to an occurrence when the
cl ai m based thereon is nmade against the insured, and the insured

notifies the insurer, during the policy period. EDCv. Mjalis,

15 F. 3d 1314, 1330 (5th Gr. 1994). COccurrence-based policies, on
t he ot her hand, cover cl ai ns based on an event that happened during
the policy period, even when a third-party does not make a claim
agai nst the insured during the policy period. ConpUSA, 319 F. 3d at
754.

Notice provisions, which are generally contained in both
cl ai ns- nade and occurrence policies, are provisions in insurance
contracts that, in a clains-nmade policy, require the insured to
give the insurer pronpt notice of a potential claim against the
insured and in an occurrence policy, require the insured to give
pronpt notice of an event that the insured seeks recovery for. The
clainms-nmade EIL policy issued to RSR by International contains a
notice provision in Condition 2 of the policy, which requires RSR
to “pronptly give witten notice to the Insurers of any incident or

claim or proceedings relating to the |Insurance herein....’

Condition 3, on the other hand, is a consent clause that does not
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require RSRto give International “notice” of an event, but instead
requires International’s consent before “nmak[ing] any adm ssion or
negotiat[ing] any offer, prom se or paynent in connection with any
incident or claim”

Qur past holdings that an insurer was not required to show
that it was prejudiced by an insured’s breach of a notice provision
were based on the argunent that it is notice to the insurer of the
claimthat triggers an insured s coverage in a clains-nmade policy,
and the parties therefore specifically negotiate the terns of the
notice provision. ConpUSA, 319 F.3d at 754; Matador, 174 F.3d at
659. On the other hand, in the occurrence-based policies of Hanson
(whi ch invol ved notice provisions) and Hernandez (which invol ved a
consent provision), coverage had already been triggered by an
“occurrence” before the insured’s duty to give notice to the
insurer arose. Thus, the insurer was required to showthat it was
prejudiced by the insured’ s breach in order to be excused from
per f or mance.

In the present case, although the policy between RSR and
International is a clains-nmade policy like the policy in Matador,

this case is actually nore |li ke the Hanson/ Hernandez |i ne of cases

because a valid clai mwas made agai nst RSR within the appropriate
contractual period and coverage was therefore triggered. Because
Condition 3 is not a notice provision, we conclude that Mtador’s
hol di ng finding no prejudice requirenent in clains-nade policiesis

not applicable. Here, the distinction between clains-nmde and
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occurrence-based policies is not helpful to our analysis, and we
find that the prejudice requirenent inposed by the Texas Suprene
Court in Hanson, which also dealt with consent cl ause, applies. W
therefore find that International is not excused from performance
W t hout denonstrating that it was prejudiced by RSR s breach of
Condi tion 3.

2.

International argues that even if it is required to show
prejudi ce, there was i nherent prejudi ce here, because RSR s tolling
agreenent with the EPA effectively elimnated a statute of
[imtations defense that would have existed if the EPA failed to
tinmely file its claim It is undisputed, however, that the EPA
told RSR that it would imediately file a claimagainst RSRif it
did not enter into the tolling agreenent. |If RSR had declined to
enter the tolling agreenent, the EPA's imediate filing of the
claim would have left International no better off. Because
I nternational was not prejudiced by RSR s breach of Condition 3,
International is not excused from perfornmance on the basis of that

br each.

I nternational next argues that the district court erred when
it held that because QU 1 was not a “waste disposal site” within
t he neani ng of Exclusion 12(c) of the EIL policy, International was

not exenpt from providing RSR with coverage for contam nation in
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that area.* Exclusion 12(c) provides that the policy does not
apply to or include liability for or costs or expenses of or in
connection wth:

(c) upgrading, nonitoring, neutralizing, restoring,
landfilling, cleaning-up or inactivating any waste
di sposal sites used directly or indirectly by the I nsured
or for which they nmay ot herw se be responsi bl e. (Enphasis
added) .

Under Texas law, a court nust give the terns used in an
insurance policy their ordinary and generally accepted neaning.

Jarvis Christian College v. Nat'l Union Fire Ins. Co., 197 F.3d

742, 746 (5th Cr. 1999). Wen a provision in an insurance policy
that puts a limtation or exclusion on coverage is reasonably
susceptible of nore than one neaning, Texas law instructs a court
to adopt the interpretation that provides for coverage. |d.
Here, International is wunable to present any authority
classifying QU 1, which consists of residential areas, schools,

churches, parks, recreational facilities, and day care centers, as

4 W disagree with RSR s argunent that International did not
tinmely and adequately raise this issue in its pleadings and we
therefore reviewthe nerits of International’s argunent. Although
International may not have fully developed its argunent in its
original pleadings, in its third amended conplaint Internationa
clearly argued that Exclusion 12(c) “precludes coverage for any
liability for cleanup costs sought by the EPA.” Moreover, although
the pretrial order does not contain any indication that
International intended to rely on Exclusion 12(c) as to QU 1, the
district court’s order granting summary judgnent to RSR specified
that the i ssue was discussed at the pretrial conference and it had
ordered suppl enental briefing on the issue. Therefore, we find
that International did not wuntinely raise its defense that
Excl usion 12(c) to QU 1 appli ed.
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a “waste disposal site.” International’s only argunent is based on
the EPA's allegations that the pollution in OQJU 1 consists of
“i nproper disposal or use of waste material from the snelting
process” and relies on a m s-readi ng of Exclusion 12(c).

International disputes the district court’s reading of
Excl usion 12(c), contending that the exclusion applies to disposal
of waste at sites that are either “direct” or “indirect” waste
di sposal sites. International would define a “waste di sposal site”
under Exclusion 12(c) as “any site where waste disposal occurs.”
A strai ghtforward readi ng of the provision, however, shows that the
| anguage “directly or indirectly” nodifies the insured’ s “use” of
the site, not the site itself. Exclusion 12(c) therefore excludes
coverage against liability for a waste di sposal site established or
mai nt ai ned for the purpose of disposing of waste. Because allow ng
residence owners to use waste for their driveways does not
establish a waste disposal site, QU1 is not a waste disposal site
within the nmeaning of the policy between RSR and | nternational.

C.

On cross-appeal, RSR argues that the district court erred when
it held that Exclusion 7(a) of the EIL Policy precluded RSR from
recovering frominternational for RSRs liability resulting from
the battery chips that were used as fill in residents’ driveways
and yards. Exclusion 7(a) provides that the policy does not apply
to or include:

Liability for Environnental |npairnent arising from
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(a) Any commodity, article or thing supplied, repaired,

altered, or treated by the insured and happening

el sewhere than at the insured’ s premses after the

i nsured has ceased to own or exercise physical contro

over the commodity, article, or thing supplied, repaired,

altered, or treated

RSR di sputes the construction that the district court gave to
the words “thing” and “supplied” in the context of Exclusion 7(a).
RSR first argues that the district court erred in refusing to
consi der extrinsic evidence concerning the neaning of the word
“thing” in Exclusion 7(a) in deciding that the battery waste that
was used as fill material was a “thing.”® RSR argues that the
district court should have exam ned evi dence that Exclusion 7(a)’s
drafter stated that the phrase “commobdity, article, or thing

supplied, altered, repaired, or treated” was not neant to refer to

“wast e products.”® Under Texas |aw, however, the terms used in an

5> Both parties argue that the Delaware Suprene Court’s
decision in Munsanto Co. v. International Ins. Co., 652 A 2d 36, 40
(Del. 1994), gives support to their argunment. Mnsato interpreted
the very sane exclusi on—Exclusion 7(a)—against the very sane
def endant —+nt ernati onal —and did exam ne extrinsic evidence to
determ ne that Exclusion 7(a) did not apply to solid waste. That
case, however, was based on an interpretation of Mssouri |aw,
which allows for the adm ssion of extrinsic evidence even if the
contract is not anbi guous. Id. at 38. Texas | aw, on the other
hand, requires that a court find that the contract is anbi guous
before admtting extrinsic evidence is nore strict, and wll not
allow extrinsic evidence to create an anbiguity where not exists.
Nat’l Union, 907 S.W2d at 520.

® RSR cites to a treaty that defines a “products hazard”
exclusion to argue that Exclusion 7(a) is a products hazard
exclusion and therefore was only neant to apply to an insurer’s
liability for bodily injury and property damages that arise from
the insured’'s products and occurs away fromthe insured s property
and not for liability fromsolid waste. That argunent, however,
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insurance policy are to be given their ordinary and generally
accepted neaning. Jarvis, 197 F.3d at 746. Extrinsic evidence is
only adm ssible to assist a court in determning the parties’
intended definition of an anbiguous contract and is never
adm ssible to create an anbiguity in an i nsurance contract that is
worded in a way that gives it a “definite or certain |ega

meani ng.” Nat’'l Union, 907 S.W2d at 520. The purpose of the

provision clearly is to exclude coverage in respect to comodities
and articles incorporating or affected by waste or polluted matter
that have been transferred to a third person. “Thing” clearly
includes itenms, other than commobdities and articles, which have
been so affected and transferred. Consequently, “thing”
necessarily includes “waste material” because “waste material” is
definitely a contam nated substance that could be transferred to
third persons. Consequently, we do not believe that “thing” can be
said to be anbiguous in the context of this provision of the EIL
policy. Because Texas |aw prohibits the adm ssion of extrinsic
evi dence without a showng of anmbiguity, the district court was
correct not to examne RSR s proposed extrinsic evidence. The
waste material at issue here is a “thing” wthin the neaning of
Excl usion 7(a).

RSR next argues that the district court’s definition of the

word “supplied” is overly broad because it did not require that RSR

overl ooks the difference between Exclusion 7(a) and a nornal
“product s hazard” exclusion, with Exclusion 7(a) being witten nmuch
nmore broadly than products hazard excl usions are.
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“intend” to nmake the waste material available for use by others.

As the district court explained:

The common definition of “supply” is to “add as a
suppl enent, to provide for, to nake avail able for use, to
satisfy the needs or wishes of....” Merriam Wbster’s

Collegiate Dictionary at 1184. The evidence indicates
that after the batteries were taken apart, the rubber

chips that were | ater used as fill were stockpiled on the
snelter prem ses. Al t hough the precise nethod of
distribution is wunclear, it 1is undisputed that the
battery chips were found in fill throughout QU 1 over a
| arge geographical area.... RSRdid “supply” the battery

chi ps because they were “nade avail able” and were used
t hroughout QU 1 as fill.

We agree with the district court’s reasoning and find that it is
not necessary to know the “precise nethod of distribution” to
concl ude that RSR supplied and nade avail abl e the waste material to
the residents. It cannot be presuned that such a w despread
practice by the residents of Wst Dallas could have taken pl ace
w t hout the knowl edge and consent of RSR

RSR s final argunent relies on Texas | aw provi di ng that courts
must read a contract as a whole and give effect to all of its

parts. State FarmlLife Ins. Co. v. Beaston, 907 S.W2d 430, 433

(Tex. 1995). Based on that principle, RSR argues that the district
court’s reading of Exclusion 7(a) nullifies the EIL Policy’'s
coverage for environnental inpairnments, which are defined as the
“di spersal, disposal, release, or escape of solid contam nant.”

RSR s argunent fails, because it is based on an inconplete
readi ng of the agreenent. Exclusion 7(a) is specifically limted
in application to things that the insured no |onger owns and

environnental inpairnment liability that occurs away from the
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insured’s prem ses. The contract’s definition of “Environnental
| npai rment” does not include either of those l[imtations, so it is
clear that Exclusion 7(a) is a specific exclusion on certain types
of environnmental inpairnment liability rather than an excl usion that
enconpasses all environnental liability. Thus, the district court
did not err when it found that the RSR s liability for battery chip
contam nation fell under Exclusion 7(a).
D.

Finally, International argues that the district court erredin
refusing to termnate the escrow account that the parties
established in 1985 to fund the defense and settlenent of the
“Dallas Pollution Caim” Wen the parties agreed to create the
account they entered into an escrow agreenent and a cont enpor aneous
suppl enental agreenent that set the terns of the account. The
ternms of these agreenents are governed by New York | aw.

Under New York law, the interpretation of an unanbi guous

contract is a question of lawfor the court. Ruttenberg v. Dadi dge

Data Systems Corp., 626 N Y.S.2d 174, 175 (N.Y. App. Div. 1995).

A court should ascertain the intent of the agreenent by exam ning
t he docunent as a whole, giving effect to the intent of the parties
as reveal ed by the structure and content of the contract. Reda v.

East man Kodak Co., 649 N Y.S.2d 555, 557 (N.Y. App. Div. 1996).

According to the escrow agreenent in this case, the funds were
to be used “only for the purpose of settling the personal injury
and property damage lawsuits identified herein as part of the
Dallas Pollution Cainf and to pay the escrow agent’s fees and
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expenses. The agreenent specifically lists four personal injury
lawsuits and an “enforcenent suit” by the Cty of Dallas against
RSR as part of the “Dallas Pollution aim” but also states that
the “Dallas Pollution Caint includes “other |awsuits, threatened
| awsuits or demands which, after the date of this agreenent, my
arise out of the sanme facts, circunstances, em ssions and/or
pol lutants which are referred to above.” The agreenent provides
for term nation of the escrow account when RSR notifies the escrow
agent in witing that “those portions of the Dallas Pollution
Claim referred to herein, have been settled....”

International argues that the term nation provision applies
and that the district court erred in not termnating the escrow
account. Specifically, International points out that all of the
clains that are nanmed in the agreenent have been settled or
dism ssed. International’s argunent, however, cannot succeed under
the plain terns of the agreenent, which clearly contenplate the
fund applying to | awsuits beyond those specifically listed in the
agreenent .’ Because the EPA's claim pertaining to QU 1 falls

within the definition of the “Dallas Pollution dainf and nunerous

"In addition to the | anguage quot ed above, there are numerous
ref erences t hroughout t he agreenent and suppl enent al agreenent that
make even nore cl ear that the agreenent applied to | awsuits outside
of those specifically |isted. For exanple, when the agreenent
lists the four nanmed personal injury case, it explains that “to
date” the personal injury cases withinthe “Dallas Pollution Cd ain

are those four. The agreenent also covers threatened |awsuits,
which it states enconpass the enunerated | awsuits as well as “other
| awsuits, threatened | awsuits or demands which ... nmay ari se out of

the sanme facts, circunstances, em ssions and/or pollutants which
are referred to in the lawsuits and threatened | awsuits....”
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other |awsuits have been filed against RSR in state and federal
court, the district court did not err when it did not term nate the
escrow account . ?
CONCLUSI ON

For these reasons, we affirmthe district court’s refusal to
order termnation of the escrow account and grant of summary
j udgnent decl aring coverage in favor of RSR on all issues except in
respect to Exclusion 7(a), and we affirmthe court’s judgnent in

favor of International denying coverage on the basis of that

8 International further argues that New York casel aw suggests
that once the “essential purpose” of an escrow agreenent 1is
fulfilled the agreenent should be termnated. Calcagno v. Drew,
694 N.Y.S. 2d 248, 249 (N. Y. App. Dv. 1999). As expl ai ned above,
however, it is clear that because lawsuits that fall within the
parties’ definition of the “Dallas Pollution Caini are still
pendi ng, the “essential purpose” of the escrow account has not been
ful filled.

Additionally, International argues that although the escrow
agreenent states that the agreenent wll term nate when RSR gives
witten notification to the escrow agent that the Dallas Pollution
Cl aim has been settled and paid, it was not the parties’ intent
when drafting the agreenent to give RSR sol e di scretion to continue
t he escrow agreenent and wi t hhold consent for term nation when the
pur pose of the escrow agreenent has been fulfilled. That argunent
becones irrel evant, however, because it is clear fromreadi ng the
escrow agreenent’s purpose has not been fulfilled when there are
lawsuits still pending that fall within the agreenent’s definition
of the “Dallas Pollution aim” Thus, even if RSR shoul d not have
sole discretionto termnate the agreenent, that does not natter as
|l ong as the agreenent’s essential purpose has not been fulfilled.

Finally, International argues that equitable principles and
New York |aw support the termnation of the escrow agreenent
because the account only contains $150,000 and the term nation of
the agreenent will not hurt RSR or deny it any of its rights.
Al t hough that may be true, RSR cites to no authority (under New
York or other case law) supporting the principle that an escrow
account should be term nated for equitable reasons when by its own
terms it should not be term nated.
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