United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T July 26, 2004

Charles R. Fulbruge llI
Clerk

No. 03-11273
Summary Cal endar

TRENTON M BROWN,

Pl ai ntiff-Appellant,
ver sus
LARRY G CRAVEN, Sergeant; TIMOTHY A. KING Correctional Oficer
[11; REBECCA J. SASSER, Correctional Oficer |V, WLLI AME.
WALKER, Assistant Warden; JOSEPH K. PRI CE, Senior Warden; TW LA
PRICE, Cerk V,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 2:03-CV-48

Bef ore H G3 NBOTHAM JONES and PRADO, Circuit Judges.
PER CURI AM *

Trenton M Brown, Texas prisoner # 634019, filed a 42 U S. C
8§ 1983 conplaint alleging various acts of retaliation for his use
of prison grievance procedures. The district court dism ssed the
conpl aint pursuant to 42 U . S.C. § 1997e(c) as frivolous and for
failure to state a claimon which relief nmay be granted. This
court reviews the dismssal of a 42 U S.C. § 1983 conpl ai nt

pursuant to 42 U.S.C. 8§ 1997e(c) de novo. Bazrowx v. Scott, 136

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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F.3d 1053, 1054 (5th Cr. 1998). To establish a claim of
retaliation, a prisoner nmust show “(1) a specific constitutional
right, (2) the defendant’s intent to retaliate against the
prisoner for his or her exercise of that right, (3) a retaliatory

adverse act, and (4) causation.” MDonald v. Steward, 132 F. 3d

225, 231 (5th Gir. 1998).

Brown all eges that two correctional officers searched his
cell and took his property in retaliation for his threat to file
a grievance if an officer turned off a television. W have held
that “neither any frivolous filings nor secondary litigation
activity . . . may conprise the basis of a retaliation claim”

Johnson v. Rodriguez, 110 F.3d 299, 311 (5th Gr. 1997). Because

Brown’s threatened grievance woul d have been frivolous, it may
not be the basis of a retaliation claim

Fol | om ng anot her grievance regarding the search of his
cell, Brown alleges that officers retaliated by searching his
cell again and seizing additional property. Brown argues he
denonstrated the required retaliatory intent by “a chronol ogy of
events fromwhich retaliation may plausibly be inferred.” See

Wods v. Smth, 60 F.3d 1161, 1166 (5th Gr. 1995) (internal

gquotation and citation omtted). W affirmon the alternative

ground that Brown failed to establish causation. See Sojourner T

v. Edwards, 974 F.2d 27, 30 (5th Gr. 1992) (court may affirm on
any ground supported by the record). “Causation requires a

show ng that but for the retaliatory notive the conpl ai ned of
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incident . . . would not have occurred.” MDonald, 132 F.3d at
231 (internal quotation and citation omtted; ellipses in
original). Because itens that cannot be shown to have a

| egitimate source are consi dered contraband, Brown cannot show
that, but for the alleged retaliatory notive, his undocunented
“contraband” woul d not have been seized during a routine cel
search. See id.

Brown also alleges that officials retaliated by changing his
wor k assignnment two days after he filed a grievance regarding
anot her cell search. Al though prisoners may be transferred to a
different job “for alnost any reason or no reason at all,” a
transfer cannot be nade in retaliation for the exercise of

constitutional rights. See Jackson v. Cain, 864 F.2d 1235, 1248

n.3 (5th Cr. 1989). |In the absence of any assertion by Brown
that the new job was | ess desirable, we affirmon the alternative
ground that Brown has failed to allege that the reassi gnnent was

an “adverse act.” See McDonald, 132 F.3d at 231 (listing

el enents of retaliation clain.

Brown alleges that officials retaliated by filing a
di sciplinary charge for possession of contraband two days after
he filed another grievance. Brown was convicted of the
di sciplinary charge three days after he filed an additi onal
grievance. As discussed above, if Brown could not prove that the
“contraband” was legitimtely obtained, he cannot show that, *“but

for” any retaliatory intent, he would not have been charged with
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and convicted for possession of contraband. See McDonald, 132

F.3d at 231.

Brown al so all eged that an officer nade threatening remarks
to himon several occasions. Although it is unclear whether
Brown alleges that this was retaliation, we note that “as a rule,
‘“mere threateni ng | anguage and gestures of a custodial office do
not, even if true, anount to constitutional violations.”

McFadden v. Lucas, 713 F.2d 143, 146 (5th Cr. 1983)

Brown al so asserts that the warden and assi stant warden
ordered a search of his cell, exhibited deliberate indifference
to their subordinates’ acts, and negligently failed to supervise
their enployees. Brown’s allegation that the assistant warden
ordered a search of his cell is unsupported and concl usory.

Brown al so has not alleged that these defendants were responsible

for the inplenentation of any deficient policies. See Thonpkins

v. Belt, 828 F.2d 298, 304 (5th Cr. 1987). Mbreover, Brown has

not suggested that there a “history of w despread abuse.”

H nshaw v. Doffer, 785 F.2d 1260, 1263 (5th Cr. 1986)
(generally, failure to supervise gives rise to liability only if
there is a “history of w despread abuse”).

AFFI RVED.



