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Appeal fromthe United States District Court for the
Northern District of Texas
(4:03-CV-1173)

Bef ore REYNALDO G GARZA, H GG NBOTHAM and DAVIS, Grcuit
Judges.

REYNALDO G. GARZA, Circuit Judge:!?
In this appeal, we review the district court's order
remanding this case to the state court. For the follow ng

reasons, we uphold the district court’s decision.

'Pursuant to 5th Cir. R. 47.5, the Court has determined that this opinion should not be

published and is not precedent except under the limited circumstances set forth in 5th Cir. R.

47.5.4.
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| .
FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff - Appellee, Stacie Holloway, filed suit against
Freeman Adm nistrative Solutions, Inc. (hereinafter, “FAS’) and
her enpl oyer, Avalon Residential Care Hones, Inc. (hereinafter,
“Aval on”) for injuries sustained as the result of an unsafe
wor kpl ace, and for wongful term nation.

Def endants renoved the suit to the District Court for the
Northern District of Texas, basing their renoval on the Federal
Arbitration Act and the Enpl oynent Retirenent |ncone Act of 1974
(hereinafter, “ERISA’). Defendants asserted that Hol | oway’ s
clains were recharacterized and preenpted by ERI SA due to the
i nclusion of FAS as a party. According to Defendants, Aval on was
the hol der and FAS was the adm ni strator of an occupati onal
injury insurance policy that was in force at the tine of
Hol l oway’s injury and further, that Holloway’'s benefits were
termnated pursuant to the terns of the insurance plan.

Def endants al so asserted that Holl oway had failed to exhaust her
adm nistrative renedi es pursuant to ERI SA and that Hol | oway
failed to conply with the nediation and arbitration provisions
outlined in Aval on’s insurance plan.

Hol | oway responded by noving to anend her conplaint to
all ege only her state | aw negligence clai magainst Aval on. She

then noved to remand the case back to state court. The district



granted both of Holloway’'s notions, finding that Holl oway’s
anended conpl aint asserted only a claimof negligence in failing
to maintain a safe workplace and only agai nst Aval on, her forner
enpl oyer. The district court therefore determ ned that the
anended conpl aint was not preenpted by ERI SA and ordered the case
remanded to state court pursuant to 28 U. S.C. 8§ 1367

Def endant’ s notion to dismss was denied as noot, and Aval on
tinely filed a notice of appeal.

1.
JURI SDI CTl ON

Normal |y, an order renmanding a case to the state court from
which it was renoved is not reviewable on appeal. 28 U S. C 8§
1447(d). However, because the district court in its discretion
remanded the case to the state court after determning that al
federal clainms had been elimnated and only pendent cl ains
remai ned, we have jurisdiction to hear this appeal. See Hook v.
Morrison MIling Co., 38 F.3d 776, 780 (5'" Gir. 1994).

L1l
ERI SA PREEMPTI ON

Aval on argues that Hol |l oway’s state | aw negligence clains
are fraudulently pleaded to avoid ERI SA preenption and are
actually an attenpt to receive damages from Aval on’ s i nsurance
pl an. Aval on asserts that the damages sought by Hol |l oway trigger

the i nsurance plan because the cause of action sufficiently



relates to the plan. Avalon also argues that Holl oway has
received all or a portion of the damages cl ai ned t hrough paynents
fromthe insurance plan and that it was Holl oway’ s violations of
the insurance plan’s terns that led to the term nation of her
benefits.

We review the district court’s preenption anal ysis de novo.

ERI SA preenpts any state |law that references or shares a
connection with an ERI SA plan when the state law is not
specifically designed to affect such plans, affects such pl ans
only indirectly, or is inconsistent wth ERI SA's substantive
requi renents. 1d. at 781. However, sone state plans nmay be too
renote to warrant a finding of preenption. 1|d. To determ ne
whet her a state law claimis preenpted, we |look to (1) whether
the cl ai m addresses areas of exclusive federal concern, and (2)
whet her the claimdirectly affects the relationship anong
traditional ERI SA entities. 1d.

Hol | oway’ s conpl ai nt asks for personal injury danmages,
alleging that she was injured while attenpting to nove a patient.
According to Hol | oway, Aval on knew of the patient’s propensity
for violence but failed to provide adequate support staff during
Hol | oway’ s shift. Holloway asserts that she is not seeking to
recover benefits from Aval on’s insurance plan. Thus, Holloway’' s

negligence claimaffects only her enpl oyer/enpl oyee rel ati onship



and is wholly independent fromthe existence of Avalon’s

i nsurance plan. 1d. at 783-84. This court’s previous decision
in Hook is controlling, and Holl oway’s negligence claimis not
preenpt ed by ERI SA.

However, Aval on asks this court to overrul e Hook, alleging
that the decision is inconsistent with both Metro. Life Ins. Co.
v. Taylor, 481 U S. 58 (1987), and Pilot Life Ins. Co. v.

Dedeaux, 481 U. S. 41 (1987). W decline to do so. Both of these
cases were decided before and were considered in Hook, and one
panel of this Court may not overrul e anot her panel absent an
intervening decision to the contrary by the Suprene Court or this
Court en banc. See Hogue v. Johnson, 131 F.3d 466, 491 (5" Cr.
1997); Hook, 38 F.3d at 781.

Aval on next argues that Hook is inconsistent with Arana v.
Cchsner Health Plan, 338 F.3d 433 (5" Cir. 2003). |In Arana, the
plaintiff sought a declaratory judgnment requiring the health plan
to release its notice of lien and wthdraw its subrogation clains
for reinbursenent of health care benefits follow ng the
plaintiff’s tort claimsettlenents. The en banc Court held that
the plaintiff was seeking benefits under the ternms of the plan
despite the fact that the plaintiff asked for relief under
Loui siana state law. 1d. at 438. The Court held that a claim
seeki ng benefits prem sed on an ERI SA plan read in conjunction

wWth state lawis conpletely preenpted. 1d. at 438-39. Thus

-5



Arana and Hook are distingui shable and not inconsistent.

The district court did not abuse its discretion in remandi ng
the case to the state court. See Hook, 38 F.3d at 780.

| V.
ARBI TRATI ON

Aval on next argues that the district court abused its
di scretion by declining to conpel Holloway to conply with the
Aval on insurance plan’s arbitration provision. W disagree. The
i nsurance plan’s arbitration clause only pertains to disputes
arising under the plan. Thus, the district court correctly
concluded that Holloway' s clains did not arise under the Aval on
i nsurance pl an.

V.
ATTORNEY' S FEES

In her appellee’ s brief, Holloway argues that she is
entitled to attorney’s fees pursuant to both the renoval statute
and ERI SA. However, the Federal Rules of Appellate Procedure and
the rules of this Court provide that applications for fees are to
be made by notion and shoul d be supported by docunentation of
time expended. FED. R APP. P. 27(a)(1); 5" Gr. R 47.8.
Hol | onay has failed to provide such docunentation. Further,
Holloway is not entitled to fees under 28 U . S.C. § 1447(c)
because the district court renmanded the case based not on the

renoval statute, but on its decision not to extend suppl enental



jurisdiction. Finally, Holloway dism ssed the portion of her
conpl aint which stated an ERI SA claim and thus, she is not
entitled to attorney’s fees. 29 U S. C 8§ 1132(9g)(1).
VI .
CONCLUSI ON

For the foregoing reasons, the district court’s decision is

AFFI RVED.



