United States Court of Appeals
Fifth Circuit

FILED

IN THE UNI TED STATES COURT OF APPEALS October 23, 2003
FOR THE FI FTH Cl RCU T

Charles R. Fulbruge llI
Clerk

No. 03-20009
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
KENNETH SAUCI ER,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 02-CR-305-1

Before SM TH, DeMOSS, and STEWART, Circuit Judges.
PER CURI AM *

Kennet h Sauci er appeals his conspiracy to possess with intent
to distribute 50 grans or nore of cocai ne base and possession with
intent to distribute 50 grans or nore of cocaine base. Sauci er
argues that 21 U.S.C. 8§ 841 was rendered facially unconstitutional

by Apprendi v. New Jersey, 530 U S. 466, 490 (2000). Sauci er

concedes that his argunent is foreclosed by our opinion in United

States v. Slaughter, 238 F.3d 580, 581-82 (5th Cr. 2000), which

rejected a broad Apprendi - based attack on the constitutionality of

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



that statute. He raises the issue only to preserve it for Suprene
Court review. A panel of this court cannot overrule a prior
panel's decision in the absence of an intervening contrary or
super sedi ng deci sion by this court sitting en banc or by the United

States Suprene Court. Burge v. Parish of St. Tammany, 187 F. 3d

452, 466 (5th Cr. 1999). No such decision overruling Slaughter
exi st s.

Saucier has filed a pro se notion seeking to wthdraw the
filed brief, dismss his appellate counsel, and represent hinself
on appeal. However, because counsel has already filed a brief on
Saucier's behalf, Saucier's request for the appointnent of new

counsel is untinely. Cf. United States v. Wagner, 158 F.3d 901,

902 (5th Cir. 1998).
Accordingly, the judgnent of the district court is AFFIRVED

and the noti on DEN ED



