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PER CURI AM *

Appel  ants Ocean Marine Services Partnership No. 1 and Ccean
Marine Services, Inc. (collectively, “Ccean Marine”) appeal from
t he Bankruptcy Court’s Final Order of April 1, 2002, as affirmnmed by
the district court on appeal, granting the Debtor’s notion to show

cause and enjoining Ccean Marine fromattenpting to collect from

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Veritas any debt relating to the Appellant partnership. W affirm
t he Bankruptcy Court for essentially the sane reasons as did the
district court in its patient, exhaustive, and em nently correct
Menor andum and Order of Decenber 16, 2002.

Havi ng carefully reviewed the record on appeal, including the
writings of the Bankruptcy Court and the district court, and havi ng
consi dered the argunents of appellate counsel as set forthin their
respective briefs, we conclude that any further witing by this
court would nerely be duplicative of the explanations set forth in
t he opi nions of the Bankruptcy Court and the district court —and
thus a waste of judicial resources. | nstead, we adopt the
Menmorandum and Order of the district court in its entirety,
incorporate it by reference, and append a copy hereto.

AFF| RMED.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF TEXAS
HOUSTON DI VI SI ON

OCEAN MARI NE SERVI CES, | NC.,
and OCEAN MARI NE SERVI CES

PARTNERSH P NO. 1,

Appel | ant s,

CVIL ACTION NO. H-02-2191

DI G CON, | NC

N K/'A VERI TAS DGC, | NC.,

w w W wWw W W W W W W W w

Appel | ee.

VEMORANDUM AND ORDER

Pursuant to 28 U . S.C. § 158, Appellants Ccean Marine Services
Inc. and Ccean Marine Services Partnership No. 1 appeal the April
1, 2002, Order of the Bankruptcy Court for the Southern District of

Texas, which granted Debtor Digicon, Inc.’s (n/k/la Veritas DGC,



Inc.) Motion to Show Cause why Ccean Marine Services Inc. and Ccean
Mari ne Services Partnership No. 1 should not be held in contenpt
and enj oined Ocean Marine Services Inc. and Ccean Marine Services
Partnership No. 1 “fromattenpting to collect on any debt relating
to Ocean Marine Services Partnership No. 1 fromVeritas DGC, Inc.”
After having carefully reviewed the record and the applicable | aw,
the Court concludes that the Bankruptcy Court’s April 1, 2002,
O der shoul d be AFFI RMVED.

|. Procedural History

On January 31, 1990, Digicon, Inc. and Digicon Marine Inc., a
whol |y owned subsidiary of Digicon, Inc., filed for bankruptcy
under Chapter 11. A Second Anmended Pl an of Reorganization was
approved by the Bankruptcy Court on June 7, 1991, and such pl an was
consummat ed on April 27, 1992. A Final C osing Order nunc pro tunc
was issued by the Bankruptcy Court on July 31, 1996, reflecting a
closing date for the Chapter 11 proceedi ng of Decenber 31, 1995.

In June 1999, (Ocean Marine Services, Inc. (“OVWs’) and Ccean
Marine Services Partnership No. 1 (“the Partnership”) filed suit
against Veritas DGC, Inc., the successor in interest to Digicon
Marine Inc. and Digicon, Inc., in state district court. In that
suit, OVM5 and the Partnership sought to conpel Veritas, as the

successor in interest to Digicon, to elimnate the deficit in



Di gi con’ s capital account in the Partnership, a partnership which
was fornmed in 1975 between OMS and Digi con Marine, Inc., and which
ceased doing business in 1989. In response, Veritas filed in
Bankruptcy Court a Motion to Show Cause why OVS and t he Partnership
shoul d not be held in contenpt. On April 1, 2002, after a hearing,
t he Bankruptcy Court granted Veritas’s notion and enjoi ned OVS and
the Partnership fromattenpting to collect from Veritas any debt
related to the Partnership. In so ruling, the Bankruptcy Court
entered the followwng witten findings of fact and concl usi ons of
I aw:

Ccean Marine Services Partnership No. 1 ("“the
Part nershi p”) was fornmed by witten partnershi p agreenent
bet ween COcean Marine Services, Inc. and Digicon Marine,
Inc. (“Digicon”) on or about April 17, 1975. D gicon was
a wholly owned subsidiary of Digicon, Inc. (“Debtor”).

Upon formation of the Partnership, D gicon nade a
$2.7 mllion capital contribution and OCcean Marine
Services, Inc. contributed $27, 000. The Partnership
owned and operated comercial ocean tug boats, the
acqui sition of which was financed by MARAD and secured by
t he vessel s owned by the Partnership. At sone point, the
Part nershi p ceased paynent of its indebtedness and MARAD
began forecl osing on the vessels. On July 31, 1989, the
Part nershi p ceased its business operations since at that
time, all of its vessels had been either sold and/or
forecl osed on by MARAD. Also at that tine, Ocean Marine
Services, Inc., the managi ng partner, began the w nding
up [of] the Partnership’ s affairs which included: (1) the
pending recovery of nore than $500,000 in casualty
insurance clains filed in 1985; (2) the audit of the
Partnership by the Internal Revenue Service; and (3) the
liability of the Partnership and its partners to MARAD
for deficiencies after the foreclosure of the liens
agai nst the vessels. The Partnership Agreenent provided

“In July 1994, Digicon Marine, Inc. was nerged into Digicon,
Inc., and no |l onger existed as a separate corporate entity.
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that wupon conpletion of the wnding up of the
Partnership, if there was a deficit in the capita
account of a partner, such partner would have to
contribute cash necessary to elimnate the deficit. See
Part nershi p Agreenent § 10. 04.

Bot h Di gi con, Inc. and Di gi con Mari ne Services, |nc.
(along wth other Digicon, Inc. subsidiaries) filed
Chapter 11 bankruptcy petitions on January 31, 1990, and
the cases were jointly adm nistered. Nei t her Ccean
Marine Services, Inc. nor the Partnership filed any
clainms in the bankruptcy cases, nor did either entity
have any opposition to any proposed plan of
reorgani zati on. The Second Amended Pl an of
Reorgani zation was approved by the Court through
confirmati on on June 7, 1991, discharging all prepetition
clains and providing for the rejection of all unassuned
executory contracts. Debtors filed a Post-Confirmation
Report representing full consunmation of the Plan on
April 27, 1992.

On February 21, 1991, the Internal Revenue Service
conpleted its audit of the Partnership’s final tax return
W th no changes or adjustnents nmade. In 1991, MARAD sued
the Partnership for recovery of deficiencies in the
United States District Court for the Southern District of
Texas, but the lawsuit was settled and subsequently
di sm ssed on July 16, 1992. Finally, on August 18 1997,
Ccean Marine Services, Inc, and the Partnership received
notice that the last of the insurance clains was being
pai d.

In the nmeantinme, Digicon was nerged i nto Debtor and
Di gi con ceased as a corporate entity as of July 22, 1994.
Thereafter, Debtor was nerged into Veritas DGC, |Inc.
(“Veritas”). Ccean Marine Services, Inc. and the
Partnership have notified Veritas of the final
di ssolution of the Partnership and they have denanded
Veritas (as putative partner) elimnate its deficit
account in the Partnership. Veritas has refused, thus
| eading to the underlying dispute.

Veritas argues that the confirnmed Chapter 11 Pl an of
Reor gani zati on di scharged any nonetary liability to Ocean
Mari ne Services, Inc. and the Partnership. GOcean Marine
Services, Inc. and the Partnership argue: (1) The
Part nershi p Agreenent was an executory contract subject
to the confirnmed Second Anended Pl an of Reorganization
and after the Plan was fully consunmated, Veritas acted
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to assune it position of partner with all rights and
obligations arising under the Partnership Agreenent; and
(2) Neither Ocean Marine Services, Inc. nor the
Part nershi p had a prepetition claimagainst Debtor as a
partner to elimnate any deficit capital account in the
Partnership since the claim did not arise until all
matters of dissolution had been settled and all
al l ocations of income, |osses and deductions had been
allocated to the partners’ respective capital accounts in
accordance with the Partnership Agreenent.

Wth regard to whet her the Partnershi p Agreenent was
an executory contract, the court finds that it was not.
As of the date of filing of Debtor’s bankruptcy case,
[ January] 31, 1990, the Partnershi p had al ready gone into
dissolution pursuant to Article X, 8 10.01 of the
Part nership Agreenent. There were no other performance
obligations under the Partnership Agreenent other than
the winding up of the Partnership’s affairs. However,
even if the Partnership Agreenent was executory 1in
nature, both Ocean Marine Services, Inc. and the
Partnership agree that the agreenent was rejected. See
Brief of Ccean Marine Services, Inc. and the Partnership
on Accrual of Course of Action for Elimnation of Deficit
Capital Account in the Partnership (Docket #1162).

The next issue that arises is whether the
Partnership was revived or reaffirnmed by Veritas' or
Debt or’ s acceptance of the i nsurance proceeds after Plan
confirmation. In other words, did the distribution of
i nsurance proceeds to the partners in proportionto their
historical capital accounts after dissolution and
rejection by the debtor serve to “revitalize” the defunct
and dissolved partnership? Based on the adm ssions,
stipulations, and evidence (including correspondence
bet ween counsel and/or parties during the post-

confirmation tinme period), the court finds the
distribution to be a fair sett| enent under the
ci rcunst ances. There was no intent to recreate or

revitalize the old partnership or create a new busi ness
entity. TEX. REV. PARTNERSH P AcT, Article 6132b-2.03. See
Federal Sav. & Loan Ins. Corp. v. Giffin, 935 F. 2d 691
(5" Cir. 1991) (noting that intent to forma partnership
is nost inportant in determ ning whether a partnership
exi sts).

Because the <court finds that the Partnership

Agreenment was not revitalized or reaffirmed, the court
must determ ne when the claimto elimnate the deficit
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capital account of QOcean Marine Services, Inc. and the
Part nership actual ly arose.

Pursuant to 11 U . S.C. 8 101(5) a claimis defined
as a:

(A right to paynent, whether or not such

right is reduced to judgnent, |iquidated,
unl i qui dated, fixed, conti ngent, mat ur ed,
unmat ur ed, di sput ed, undi sput ed, | egal ,

equi tabl e, secured or unsecured; or

(B) right to an equitable renmedy for breach
of performance if such breach gives rise to a
ri ght of paynent, whether or not such right to
an equitable renedy is reduced to judgnent,
fixed, conti ngent, mat ur ed, unmat ur ed,
di sput ed, undi sputed, secured or unsecured.

The term “clainf was intended to be defined very
broadly so that “all |egal obligations of the debtor, no
matter how renote or contingent will be able to be dealt
with in the bankruptcy case.” H R Rep. No. 595, 95th
Cong. , 1st  Sess. 309 (1977), reprinted in 1978
US CCAN 5787, 5963, 6266; S.Rep. No. 989, 95!
Cong., 2d Sess. 21-22 (1978), reprinted in 1978
US CCAN 5787, 5808. The Fifth Crcuit has adopted
a very broad definition of “claini essentially adopting
the prepetition relationship test used in In re Piper
Aircraft Corp., 162 B.R 619 (Bankr. S.D. Fla. 1994),
aff'd, 168 B.R 434 (S.D. Fla. 1994), and in In re
Nati onal Gypsum Co., 139 B.R 397 (N.D. Tex. 1992). See
Lenelle v. Universal Mg. Corp., 18 F.3d 1268 (5" Gir.
1994) . In both Piper and National Gypsum the courts
held that if the claimant has sone sort of relationship
wth the Debtor at the tine the wongful conduct
occurred, the claimarises at the tinme of such conduct.
See Piper, 162 B.R at 627 (holding that to have a claim
“there nust be sone prepetition relationship, such as
contact, exposure, inpact, or privity, between the
debtor’s prepetition conduct and the clai mant); Nati onal
Gypsum (hol di ng that clains include “prepetition conduct
that can be fairly contenplated by the parties at the
time of the Debtor’s bankruptcy).

In the case at bar, Ocean Marine Services, Inc. and
the Partnership’ s claimarose fromthe Debtor’s all egedly
negati ve capital account. This negative capital account
exi sted on the date the bankruptcy was filed. The exact



anount of this capital account may not have been known,
however, the potential claim did exist and claimnts
could have and should have filed a contingent claim
Again, the Partnership only had three things to do to
w nd up partnership affairs: (1) the pending recovery of
nore than $500, 000 in casualty insurance clainms filed in
1985; (2) the audit of the partnership by the IRS; and
(3) the liability of the partnership and its partners to
MARAD f or deficiencies after the foreclosure of theliens
agai nst the vessels. The claimfor accounting and the
possibility of the recei pt of i nsurance proceeds existed
prepetition and shoul d have been fil ed as a conti ngent or
unliquidated claim The confirmed Second Anended Pl an of
Reor gani zati on discharged all prepetition clains.
Therefore, the claimis barred. Veritas now enjoys al
rights of the Debtor under its confirnmed plan. Veritas
shoul d take (and maintain) its interest in the property
free of clains of creditors and forner partners.

Suppl enental Fi ndi ngs of Fact and Concl usions of Law on Debtor’s

Motion to Show Cause (Bankruptcy Docunent No. 1165).

1. | ssues

Appel l ants set forth five issues for reviewin this appeal:

1. The Partnership Agreenent was an executory contract
on the date the bankruptcy petition was filed, and
t he bankruptcy Court erred in holding it was not an
executory contract.

2. The Partnership Agreenent was an executory contract
that was neither listed in the bankruptcy; assuned
by the Debtor in the Plan of Reorganization; nor
rejected by the Debt or in the Pl an of
Reor gani zation, as confirned, and the Bankruptcy
Court erred in holding that the Partnership
Agreenent had been rejected.

3. The Bankruptcy Court erred in holding that the
obligations of the debtor/partner, Veritas, as
successor-in-interest to the debtor/partner, to
elimnate its deficit capital account, was a claim
of the Partnership and OMS that accrued as of the
date of the filing of the petition in bankruptcy.
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4. The Bankruptcy Court erred in holding that Veritas
has an interest in, and right to, a share of the
casualty insurance proceeds of the Partnership
i ndependent of, and w thout claimof, OMS5 and the
Par t ner shi p.

5. Alternatively, if Veritas has no obligation to
elimnate its deficit <capital account to the
Partnership then it has no right to participate in
the dissolution/liquidation distribution as a
partner, and the Partnership and OVMS are entitled
to pursue their claim against Veritas for the
recovery of the proceeds distributed to Veritas as
a partner subject toits elimnation of its capita
account .

Appel lant’s Brief (Docunent No. 6) at 7.

[, Di scussi on

Bankruptcy Rule 8013 sets forth the standard of review of
orders and judgnents issued by the bankruptcy courts. Rule 8013

provi des:

On an appeal the district court or bankruptcy appellate
panel may affirm nodify, or reverse a bankruptcy judge’s
judgnent, order, or decree or remand with instructions
for further proceedings. Findings of fact, whet her based
on oral or docunentary evidence, shall not be set aside
unl ess clearly erroneous, and due regard shall be given
to the opportunity of the bankruptcy court to judge the
credibility of the w tnesses.

Moreover, a district court reviews a bankruptcy court’s | egal

concl usi ons de novo. Matter of Foster Mbrtgage Corp., 68 F.3d 914,

917 (5th Gr. 1995). A finding of fact prem sed on an inproper
| egal standard or on a proper legal standard inproperly applied

“l oses the insulation of the clearly erroneous rule.” Matter of
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M ssionary Baptist Foundation of Anerica, 818 F.2d 1135, 1142 (5th

Cir. 1987) (citations omtted).

A The Bankruptcy Court did not err in concluding that the

Part nershi p Agreenment was not an executory contract.

Under the Bankruptcy Code, executory contracts of the debtor
may be assuned or rejected. 11 U. S.C. 8§ 365(a) (“Except as
provided for in sections 765 and 766 of this title and in
subsections (b), (c), and (d) of this section, the trustee, subject
to the court’s approval, nmay assune or reject any executory
contract or unexpired | ease of the debtor.”) Wile the Bankruptcy
Code does not define “executory contract”, the Fifth Grcuit has,
i n the bankruptcy context, considered a contract to be executory if
“performance remains due to sone extent on both sides” and “if[,]
at the tinme of the bankruptcy filing, the failure of either party
to conpl ete performance woul d constitute a material breach of the
contract, thereby excusing the performance of the other party.”

Matter of Miurexco Petroleum 1Inc., 15 F.3d 60, 62-63 (5" Cr.

1994) . A contract is not executory if the only performance

required by one side is the paynent of noney. In re Placid Q|

Co., 72 B.R 135, 138 (Bankr. N. D. Tex. 1987); see also In re Cox,

179 B.R 495, 498 (Bankr. N.D. Tex. 1995); In re MCorp Financial,

Inc., 122 B.R 49, 52 (Bankr. S.D. Tex. 1990).

The Bankruptcy Court’s determnation that the Partnership
Agreenent was not executory is not a clearly erroneous finding of
fact or an erroneous conclusion of law. The parties do not dispute
that the Partnership ceased doing business and was dissolved in
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1989, before Digicon filed for bankruptcy. Under the terns of the
Partnership Agreenent, OV5, as the managing partner of the
Partnership, was required to wind up the Partnership’'s affairs.
This included, as found by the Bankruptcy Court, conpletion of an
| RS audit, resolving the deficiencies owed by the Partnership to
the nortgagor of the Partnership’s vessels, and pursuing pending
casualty insurance clains. Digicon had no countervailing
obligations to performupon the partnership’s dissolution under the
terms of the Partnership Agreenent. Digicon’ s only obligation was
to elimnate the deficit in its capital account, essentially an
obligation to pay noney. See Appellant’s Brief (Docunent No. 6) at
03

Because at the tinme of Digicon’s bankruptcy filing Digicon's
only remaining obligation under the terns of the Partnership

Agreenent was to pay noney towards any negative capital account

“In their brief, Appellants state:

Each of the partners, as of the date of the filing
of the petition in bankruptcy, had significant, materi al
obligations yet to be perfornmed under the Partnership
Agr eenent . OM5 had to settle the audit of the
Partnership by the Internal Revenue Service,; prosecute
the defense of the litigation agai nst the Partnership and
the partners brought by MARAD on the deficiency of over
$8, 219, 825.00; to secure the paynment and receipt of al
out st andi ng accounts recei vabl e, i ncl udi ng t he
out st andi ng casual ty i nsurance proceeds; account for all
assets of the Partnership upon |iquidation, includingthe
recovery of partner deficit capital accounts; and pay the
l'iquidation distribution due to the partners pursuant to
the Partnership Agreenent. The debtor/partner had the
obligation, upon final dissolution and |iquidation, to
elimnate its deficit capital account in the Partnership.

12



that nmay have existed, the contract was not executory. Thus, the
Bankruptcy Court did not err in so finding.
B. The Bankruptcy Court did not err in concluding that the

Part nershi p Agreenent was rejected.

Not wi t hst andi ng the findi ng that the Partnershi p Agreenment was
not executory in nature, the Bankruptcy Court determ ned,
alternatively, that even if Partnership Agreenent could be
considered executory, it was an executory contract that was
rejected by the bankruptcy trustee. That finding is also not
clearly erroneous.

I n Defendants’ Response to the Debtor’s Mdtion to Show Cause,
OM5 and the Partnership stated on nunerous occasions that the
Debtor (Digicon and Digicon Marine, 1Inc.) had rejected the
Part nershi p Agreenent. See Defendants’ Response to Debtor’s Motion
to Show Cause (Bankruptcy Docunent No. 1147) at 4 (“The executory
Part nershi p Agreenent had been rejected by Debtor as a result of
the confirmati on of the Second Anended Pl an of Reorgani zation.”);
Defendants’ Reply Brief (Bankruptcy Docunent No. 1151 at 1
(“Digicon Marine, Inc. rejectedits interests and obligati ons under
the Partnership Agreenent pursuant to the confirmation of the
Second Anmended Plan of Reorganization.”). Such statenents, as
found by t he Bankruptcy Court, constitute adm ssions by OVS and t he
Partnership that the Partnershi p Agreenent was rejected. Based on

OWS' s and the Partnership’ s adm ssions, the Bankruptcy Court did

13



not clearly err in finding that the Partnership Agreenent, to the
extent it could have been considered executory, was rejected.

In addition to the adm ssions by OM5 and the Partnership that
the Partnershi p Agreenent had been rejected, the bankruptcy record
shows that as part of the Second Anended Pl an of Reorganization,
whi ch was approved by t he Bankruptcy Court, all executory contracts
that had not been specifically assuned by the trustee were
rejected. The Second Anended Pl an of Reorganization provided in
this respect:

Section 11.2. O her Executory Contracts. Those
executory contracts and unexpired |eases listed on the
schedul e of Executory Contracts Affirnmed (filed with the
Di sclosure Statenent, and hereby incorporated into this
Plan by reference) are hereby assuned. Al'l ot her
executory contracts and unexpired |eases are rejected.
All damages, if any, suffered by any Person as party to
any such executory contract or unexpired | ease rejected
hereby shall be dass 7.1, 7.2, 7.3, 7.8, 8.1, 8.2 or 8.3
Clainms in accordance with the criteria for such C ass
menbership, to the extent such Clains are filed before
the Rejection Danages Bar Date and are allowed by the
Court.

Second Anended Pl an of Reorgani zati on (Bankruptcy Docunent No. 677)
at 30.

While Appellants cite and rely on the case of Mtter of
O Connor, 258 F.3d 392 (5'" Cr. 2001) for the proposition that
boi l erpl at e | anguage rej ecting all unassuned executory contracts i s
insufficient as a matter of |law to support the Bankruptcy Court’s
concl usion that the Partnership Agreenent was rejected, in O Connor
the issue was not whether boilerplate |anguage in the plan
rejecting executory contracts was enforceable, but whether the
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boi | erpl at e | anguage assum ng executory contracts was enforceabl e.
The Fifth Grcuit held: “The bankruptcy court’s interpretation is
consistent with the conclusion by other courts that an executory
contract nmay not be assuned either by inplication or through the
use of boilerplate plan [|anguage.” Id. at 401 (enphasis in
original). No parallel holding has been made by any Court in this
Circuit relative to the rejection of executory contracts; and, in
fact, other courts have specifically upheld the rejection of
executory contracts and unexpired | eases by use of such boilerplate

pl an | anguage. See e.g., Inre Victory Markets, 221 B.R 298, 303

(2" Cir. BAP 1998).

G ven the adm ssions of OVMS and the Partnership as to the
rejection of the Partnership Agreenent, as well as terns of the
Second Anended Pl an of Reorgani zation, the Bankruptcy Court did not
err in concluding that the Partnership Agreenent, if it were
construed as an executory contract, was rejected.

C. The Bankruptcy Court did not err in concluding that the claim
related to the deficit capital account arose pre-petition, and
shoul d have been asserted by OVS and the Partnership in the
bankr upt cy proceedi ng.

G ven that the Partnership Agreenent was not an executory
contract, or alternatively that the Partnership Agreenent was
rejected, the Bankruptcy Court determ ned, properly, that OVS and
the Partnership, given their actual know edge of the bankruptcy

proceedi ngs, were required to file a claimagainst the bankruptcy
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estate for any anounts that Digicon owed, pursuant to the
Partnership Agreenent, to offset the deficit in its capital
account. OWS and the Partnership claimthat they were not given
formal notice of the bankruptcy proceedings, and that D gicon
failed to list its interest in the Partnership, failed to |ist OVB
as a creditor of the bankruptcy estate, failed to list the
Partnership’s liabilities, and failed to list the Partnership as a
contractual obligation. The Bankruptcy Court found, however, and
the record fully supports the finding, that OM5 and t he partnership
had actual notice of the Bankruptcy proceedi ngs, that no cl ai mwas
asserted by either OVS or the Partnership against the bankruptcy
estate, and that neither OM5 or the Partnership objected to the
adm nistration of the bankruptcy estate or to the terns of the
Second Anended Pl an of Reorgani zation.

OM5 and the Partnership urge in this appeal, as they did
before the Bankruptcy Court, that their actual know edge of the
bankruptcy proceedings did not conpel themto file a claimin the
Bankruptcy Court because they had no cl aimagai nst Digicon for the
deficit in Digicon’s capital account until after OVS wound up al
other affairs of the partnership. OMS and the Partnership argue,

based on Texas | aw and t he | anguage of the Partnershi p Agreenment, ™"

" Partnership Agreenent, Article X § 10.04: “Elimnation of
Deficit in Capital Account. |If, after conpletion of the matters
di scussed in Section 10.02 and 10.03, there is a deficit in the
capital account of either Partner, the Partner shall forthwth
contribute cash to the Partnership in the anbunt necessary to
elimnate such deficit.”
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that their claimagainst Digicon did not arise until (i) after the
| RS had conpl eted the audit of the partnership (February 21, 1991),
(ii) after the partnership’s debt on the nortgage deficiencies had
been settled (July 16, 1992), and (iii) after the anounts avail abl e
from the partnership’s pending casualty insurance clainms were
recovered (August 1997). By time all of those events had
transpired, the Bankruptcy case had been cl osed, and thus, OV5 and
the Partnership argue, their claimis a post-petition claim for
whi ch they can still recover.

The Bankruptcy Code defines a claim against the bankruptcy
estate quite broadly, and includes contingent and unliquidated
clains. OW s and the Partnership’ s claimagainst Digicon for the
deficit in Digicon’'s capital account, even though it may not have
accrued under Texas |law or the Partnership Agreenent when D gicon
filed for bankruptcy, was nonetheless a claimthat could have and
shoul d have been anticipated. When Digicon filed for bankruptcy
protection, the Partnership already had been dissolved and there
was a significant deficit in Digicon’ s capital account that was
well known to OVE and the Partnership. See Appellant’s Brief

(Docunment No. 6) at 14.""" Because OVE and the Partnership well

*****

Appel lants state in their Appellate Brief:

Thr oughout the period fromApril, 1975 to July 31, 1989,

the partnership operated at a loss and DM recei ved 99%
of the partnership | osses and 99% of the investnent tax
credits, for incone tax purposes. OMS, pursuant to the
agreenent, was al |l ocated 1%of the partnership | osses and
investnment tax credits. As a result, DM received
$14, 137,267.00, nore in tax |oss benefits than did OVS
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knew that a deficit existed in Digicon’s capital account when
Digicon filed for bankruptcy, for purposes of the Bankruptcy Code
OM5 and the Partnership at that tinme had a “clainf against the
bankruptcy estate within the neaning of 8 101(5). The Bankruptcy
Court did not clearly err in so finding or err, as a matter of | aw,

in so concl uding.

D. | ssues related to the Debtor’s acceptance of the insurance
proceeds were wai ved by OVS and t he Partnershi p when they were
not raised in the Bankruptcy Court.

In their final two appellate issues, OVS and the Partnership
mai ntai n that the Bankruptcy Court erred in concluding that Veritas
was entitled to the insurance proceeds wthout regard to its
failure to elimnate the deficit in Digicon’s capital account in
the Partnership. OV and the Partnership nmake their argunent as
fol | ows:

Veritas, as the successor-in-interest to the
debtor/partner DM, had no clai mor property right to the
casualty insurance proceeds of the Partnershinp. The
subj ect casualty insurance proceeds were assets of the
Par t ner shi p. A partner has no claimto assets of the
Partnership independent of its interest in the
Par t ner shi p.

Veritas had no claim to the insurance proceeds

i ndependent of its interest in the Partnership and had no
right thereto without the attendant obligation inposed by

over the sane period. This disproportionate allocation
of tax benefits to DM resulted, as of July 31, 1989, as
reported on the Partnership’s 1988 fi scal year
partnership return of incone, in the capital account of
DM being reduced to a negative sum (($11, 531, 528.00).
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the Partnershiptoelimnate its capital account deficit.
It was entitled to aliquidation distribution pursuant to
Article X, Section 10.05 of the Partnership Agreenent
only after satisfaction of its capital account deficit
cash contri bution mandated by Section 10.04. As property
of the Partnership, Veritas had no right to the insurance
pr oceeds. Veritas only had a right to receive a
liquidation distribution that would necessarily have
included the insurance proceeds pursuant to the
Partnership Agreenent as a partner in the Partnership.
Veritas had absolutely no right to claimthe benefits of
its interest in the Partnership without its attendant
obligations, and the obligation to elimnate the capital
account deficit was a condition precedent totheright to
receive a liquidation distribution.

In the alternative, as above-stated, Veritas has no
interest in the casualty insurance proceeds of the
Partnership other than as a partner in the Partnership.

The proceeds are Partnership assets, and Veritas has no

i ndependent property interest inthemas a matter of | aw.

Veritas would only be entitled to the proceeds as a

partner through a liquidation distribution pursuant to

the wi nding up of the Partnership in accordance with the

terms of the Partnership Agreenent. That right is

subject to the requirenent that the partner satisfy its
deficit capital account with the Partnership.
Appel l ants’ Brief (Docunment No. 6) at 31-33 (record references and
citations omtted).

Nei t her issue raised by OMS and the Partnership relative to
the insurance proceeds was presented to the Bankruptcy Court for
consideration in the manner set forth in this appeal. Rather, the
record shows that OVS and the Partnership argued to the Bankruptcy
Court that Digicon had rejected the Partnershi p Agreenent, and that
Veritas, by virtue of its acceptance of the casualty insurance

proceeds, nade itself a putative partner in the Partnership
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Agr eenent . Veritas argues that the issues presented herein,
because they were not presented to the Bankruptcy Court, have been
wai ved for purposes of this appeal.

| ssues and argunents that are not raised with the bankruptcy
court cannot be pursued in an appeal of a bankruptcy court’s order.

In Matter of Fairchild, 6 F.3d 1119, 1128 (5" Cir. 1993), the Fifth

Circuit made it cl ear that

[c]iting cases that may contain a useful argunent is

sinply inadequate to preserve that argunent for appeal;

“to be preserved, an argunent nust be pressed, and not

merely intimated.” |In short the argunent nust be raised

to such a degree that the trial court may rule on it[.]
G ven the new position adopted on appeal by OVS and t he Partnership
relative to Veritas’'s acceptance of the <casualty insurance
proceeds, a position and argunent that was not raised in the
Bankruptcy Court, these issues, identified by OMS and the
Partnershipin their Brief as issues 4 and 5 (or D and E) have been
wai ved for purposes of this appeal. Fairchild, 6 F.3d at 1128.

Even if the issues had not been waived, the Bankruptcy Court
did not err in concluding that Veritas, as the Debtors’ successor-
in-interest, enjoys all the rights and benefits of the Debtors
under the terns of the Second Anmended Plan of Reorganization,
including the rejection of the Partnership Agreenent, and the
di scharge of any debts or obligations arising under the Partnership

Agr eenent . As set forth above, any obligation on the part of

Digicon to elimnate the deficit in its capital account in the
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Partnership was a “clainf agai nst the bankruptcy estate wthin the
meaning of 11 U S.C. 8§ 101(5) when Digicon filed for bankruptcy.
OWS' s and the Partnership’s failure to assert their claimagainst
t he bankruptcy estate, as well as the terns of the Second Anended
Pl an of Reorgani zation, operated as a di scharge of that obligation.
See Second Anmended Plan of Reorganization, Section 2.11
(classifying clains held by D gicon, each Debtor Subsidiary and
each Non-Debtor Subsidiary as a Cass 11 Cainm; Section 3.11
(providing for the cancellation of Cass 11 Cains); Section 15.7
(general discharge of debtors). Veritas’s acceptance of the
casualty insurance proceeds, for whatever reason and in whatever
capacity, did not and could not revive a debt that had al ready been
di schar ged. As such, the Bankruptcy Court’s determ nation that
Veritas could take and nmaintain its interest in the casualty
i nsurance proceeds free from any claim arising under the

Part nershi p Agreement was not erroneous.

| V. O der

Based on t he foregoing, and the concl usi on that the Bankruptcy
Court’s Order of April 1, 2002, and the attendant findi ngs of fact
and conclusions of |aw are not clearly erroneous, it is

ORDERED that the April 1, 2002 Order of the Bankruptcy Court
i s AFFI RMVED.

The Cerk shall notify all parties and provide them with a

true copy of this Order.
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SI GNED at Houston, Texas, on this 13th day of Decenber, 2002.

EW NG WERLEIN, JR
UNI TED STATES DI STRI CT JUDGE



