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Donal d Janes At ki nson, Texas state prisoner # 692017,
appeal s the summary-judgnent dismssal of his 42 U S.C. § 1983
civil rights action seeking damages and decl aratory and injunctive
relief. W AFFIRM

At ki nson contends that he is entitled to relief as a result
of being deprived of adequate sleep by inplenentation of Texas
Departnent of Crimnal Justice, Institutional Division’ s (TDCJ)

security policy SM06.03, issued by appellee Johnson. This

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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policy requires opening and closing of cell doors so that,
At ki nson asserts, it is inpossible for himto get enough
uninterrupted sleep nightly in order to maintain his health.

The district court held that Atkinson is not entitled to
col l ect nonetary danmages from Johnson because Atkinson does not
assert that he has sustained any physical injury from deprivation
of sleep resulting fromthe inplenentation of SM06.03. W
perceive no error inthis ruling. See 42 U S.C. § 1997e(e);

Herman v. Holiday, 238 F.3d 660, 665-66 (5th Cr. 2001).

Concerning Atkinson’s clainms for declaratory and injunctive
relief, “the Eighth Arendnent’s prohibition against cruel and
unusual puni shnment does require that prisoners be afforded

“humane conditions of confinenent.’” Herman, 238 F.3d at 664.
This court has stated that “sleep undoubtedly counts as one of
life's basic needs. Conditions designed to prevent [prisoners’]
sl eep, then, mght violate the Ei ghth Amendnent.” Harper

v. Showers, 174 F.3d 716, 720 (5th Gr. 1999).

“I'n order to establish an Ei ghth Arendnent viol ation
regardi ng conditions of confinenent, an inmate nust establish:
first, that the deprivation alleged was sufficiently serious.
and second, that the prison official possessed a sufficiently
cul pable state of mnd.” Herman, 238 F.3d at 664. The innmate
must prove “that the official acted with deliberate indifference

to inmate health or safety.” 1d. To establish deliberate

indifference, the inmate nmust show “that the defendant officials
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‘(1) were aware of facts fromwhich an inference of excessive
risk to the prisoner’s health or safety could be drawn and
(2) that they actually drew an inference that such potential for

harmexisted.”” 1d. (quoting Bradley v. Puckett, 157 F.3d 1022,

1025 (5th Cir. 1998)).
An inmate may obtain injunctive relief if he shows that it
is necessary in order “to prevent a substantial risk of serious

injury fromripening into actual harm” Farner v. Brennan,

500 U. S. 825, 845 (1994). To avoid summary judgnent, however,
“he nust cone forward with evidence . . . that the defendant-
officials were at the tinme suit was filed, and are at the tine
of summary judgnent, know ngly and unreasonably disregarding an
objectively intolerable risk of harm and that they wll continue
to do so.” 1d. at 845-46. “[F]inally to establish eligibility
for an injunction, the inmate nust denonstrate the continuance of
that disregard during the remainder of the litigation and into
the future.” 1d.

At ki nson presented no sunmary-j udgnment evidence to the trial
court that Johnson issued or authorized the inplenentation of
SM 06.03 with reckless disregard of the risk that Atkinson
woul d suffer serious harmto his health from sl eep deprivation.
Specifically, Atkinson offered no evidence to controvert an
official’s affidavit stating that the purpose of SM06.03 is to
reduce inmate altercations and thefts. Atkinson also failed to

show t hat any substantial risk of harmto himresulting from



No. 03-20123
-4-

i npl ementation of the policy was obvious. See Reeves v. Collins,

27 F.3d 174, 176 (5th Cr. 1994). Accordingly, the district
court did not err by granting summary judgnent to Johnson.

AFFI RVED.



