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Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 03-CV-361

Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM ~

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Lee Daniels, Texas state prisoner # 00721531, appeals the
district court’s dismssal of his 42 U S.C. § 1983 action for
failure to state a claimpursuant to 28 U S.C. 8§ 1915(e)(2)(B)(ii).
When a plaintiff alleges that he has been deprived of his property
W t hout due process of |aw by the negligent or intentional actions
of a state officer that are “random and unauthorized,” a
post deprivation tort cause of action in state lawis sufficient to

satisfy the requirenents of due process. Parratt v. Taylor, 451

U S 527, 541-44 (1981) (overruled in part not relevant here,

Daniels v. Wllians, 474 U.S. 327 (1986)): Hudson v. Pal mer, 468

U S 517, 533 (1984); see also Murphy v. Collins, 26 F.3d 541, 543-

44 (5th Cr. 1994). Because Texas has adequate postdeprivation
remedi es for the confiscation of prisoner property, Daniels does not
have a cogni zabl e claimunder 42 U S. C. § 1983. See Mirphy, 26

F.3d at 543-44; Thonpson v. Steele, 709 F.2d 381, 383 (5th Gr.

1983). Because Daniels has not shown that he could have anended his
conplaint to allege any facts which woul d assert a cogni zabl e 42

U S C 8§ 1983 claimconcerning the deprivation of his property, he
has not shown that the district court erred in dismssing his 42
US C 8§ 1983 action wthout providing notice and an opportunity to

anend his conplaint. See Jones v. Geninger, 188 F.3d 322, 326-27

(5th Gr. 1999).
To the extent that Daniels contends on appeal that the property
i ncluded “legal materials,” he did not raise this claimin his

original conplaint and did not otherw se raise a claimof the denial
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of access to the courts in his original conplaint. Likewi se, to the
extent that Daniels argues that he should have been allowed to
pursue a deliberate-indifference-to-serious-nedical-needs claim
Daniels did not raise this claimin his original conplaint, which
was limted to a claimof deprivation of property. Daniels nmay not
make clains for the first tine on appeal.

Dani el s argues that the district court should have ruled on his
vari ous postjudgnent notions before accepting his notice of appeal
for filing. GCenerally, as Daniels acknow edges, the filing of a
tinmely notice of appeal transfers jurisdiction over matters invol ved
in the appeal fromthe district court to the court of appeals and

divests the district court of jurisdiction. See United States v.

Hi t chnon, 602 F.2d 689, 692 (5th Cr. 1979)(en banc). Daniels does
not argue that his postjudgnent notions were in aid of appeal. His
argunent that the district court should have postponed filing his
notice of appeal until ruling on his postjudgnent notions, filed
after he submtted to the court his notice of appeal, is wthout

| egal support and is factually untenable.

Accordingly, the district court’s dismssal of Daniels’s
conplaint is AFFIRMED. The district court’s dismssal for failure
to state a claimand this court’s affirmance of the district court’s
di sm ssal count as a single strike for purposes of 28 U S.C. §

1915(g). See Adepegba v. Hammons, 103 F. 3d 383, 387 (5th Gr

1996). Daniels is warned that if he accunul ates three strikes, he

may not proceed in forma pauperis in any civil action or appeal
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while he is incarcerated or detained in any facility unless he is in
i mm nent danger of serious physical injury. See 28 US.C 8§
1915(Q).

AFFI RVED;  SANCTI ONS WARNI NG | SSUED.



