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Larry Joe Brownl ow appeals fromthe sentence inposed
followng his guilty-plea conviction on one count of being a
felon-in-possession of a firearm See 18 U S.C. 8§ 922(g)(1).
Brownl ow contends that the district court erred by assigning,
pursuant to U.S.S.G 8§ 4Al1.1(b), crimnal history points for a
180-day sentence for theft inposed in 1989 and for a 90-day

sentence, also for theft, inposed in 1991.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Because Brownl ow did not object to his sentence on this
ground in the district court, our reviewis for plain error.

See United States v. Medina-Anicacio, 325 F. 3d 638, 643 (5th Cr

2003). Under the plain-error standard of review the defendant
bears the burden of showing that (1) there is an error, (2) the
error is plain, and (3) the error affects substantial rights.

See United States v. dano, 507 U S. 725, 732 (1993). |If these

conditions are satisfied, this court has the discretion to
correct the error only if it “seriously affect[s] the fairness,
integrity or public reputation of judicial proceedings.” |[d.
(internal quotation marks and citation omtted).

Brownl ow argues that crimnal history points should not have
been assessed because the theft sentences were inposed nore than
10 years before he commenced the instant offense. In United

States v. Arnold, 213 F.3d 894, 896 (5th Gr. 2000), this court

determned that under U S.S.G 8 4Al.2(e)(2) “prior sentences
that do not exceed thirteen nonths are counted for purposes of
determning a crimnal history score, but only if the sentencing
court pronounced the termof incarceration within ten years of
t he commencenent of the instant offense.” 1d.

The Governnent concedes that the sentences for the 1989
and 1991 convictions were not inposed with 10 years of the
dat e Brownl ow commenced the of fense charged in the indictnent.
The CGovernnent argues, however, that any error is effectively

obscured because Brownl ow renai ned i ncarcerated on parol e
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vi ol ati ons beyond the sentence inposed for the theft convictions.
This argunent is unavailing, as our review of the record reveal s
that no sentence of inprisonnent was inposed for either the 1989
theft conviction or the 1991 theft conviction within the 10-year
time frane. “[S]entence pronouncenent is the sole, relevant
event for purposes of 8§ 4A1.2(e).” Arnold, 213 F.3d at 896.

The Governnent al so submts that the district court’s error
is not plain because the district court could have inposed the
sane sentence by finding that Brownl ow had obstructed justice or
by i nposing an upward departure. W decline to engage in such

specul ation. See Arnold, 213 F.3d at 896 n. 3.

The district court’s error was plain and, absent the error,
Br ownl ow woul d have received a | esser sentence. The district
court’s error therefore affected Brownl ow s substantial rights.

See United States v. Aderholt, 87 F.3d 740, 744 (5th Cr. 1996).

Because in this matter the error seriously affected the fairness
and integrity of the judicial proceeding, we wll exercise our
discretion to correct the error. See id. The sentence is hereby
VACATED, and the matter is REMANDED to the district court for
resent enci ng.

SENTENCE VACATED; REMANDED FOR RESENTENCI NG



