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PER CURI AM *
Followng a jury trial, Nhut H nh Do and John Hoang were

convi cted of possessi on wth i nt ent to distribute
met hyl enedi oxynet hanphet am ne ( MDMA; commonly known as “Ecstasy”).
Do was sentenced to 120 nonths’ i nprisonnent; Hoang, to 240 nonths.

In separate briefs, Do and Hoang present nunmerous ISssues
contesting their convictions and sentences. Each seeks to adopt
and i ncorporate the contentions raised by the other. An appell ant

is not permtted, by nere reference, to raise fact-specific

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



chal | enges to his own conviction or sentence. See United States v.
Alix, 86 F.3d 429, 434 n.2 (5th Gr. 1996). Because the sentencing
chal | enges rai sed by Do and Hoang are fact-specific, such adoption
is not permtted. See id. They are, however, permtted under FED.
R App. P. 28(i) to adopt by reference non fact-specific challenges
to their convictions, because the contentions apply to both.

Appel  ants cl ai mthat, during cl osing argunent, the Gover nnent
violated Bruton v. United States, 391 U. S. 123 (1968) (viol ation of
confrontation right, at joint trial, where one defendant’s
extrajudicial statenent used to inplicate another defendant and
first defendant did not testify). After reviewng the record, we
have determ ned: if a violation of Bruton occurred, it was
harm ess as to each defendant in the |ight of the other evidence.
See United States v. Kelly, 973 F.2d 1145, 1150 (5th Cr. 1992).
In this regard, Do contends the evidence showed he thought he
possessed steroids. The Governnent was required to show only that
Do know ngly possessed a controll ed substance. See United States
v. Ganez- Gonzal ez, 319 F. 3d 695, 699-700 (5th Cr. 2003). Anabolic
steroids are a controlled substance. See 21 U.S.C § 812(c),
Schedule 111 (e).

Appellants claim the district court erred in refusing to
instruct the jury that testinony discussing an unrecorded
incrimnating statenent shoul d be di sregarded unl ess the statenent

was corroborated and that an involuntary confession should be



di sregar ded. The refusal was not an abuse of discretion.
See United States v. Mirales, 272 F.3d 284, 289 (5th Cr. 2001).

Hoang challenges the district court’s deciding he was
responsi bl e for 6000 grans of MDMA. He contends evidence set forth
in the Presentence Investigation Report (PSR) that linked himto
60, 000 MDVA tablets (equivalent to 6000 granms) is uncorroborated
and, hence, should not be considered in determ ning his sentence.
Hoang has not shown the district court’s consideration of
uncorroborated statements was clear error. See United States v.
Sl aughter, 238 F.3d 580, 585 (5th Cr. 2000), cert. denied, 532
U S. 1045 (2001).

Hoang al so contends the district court inproperly relied on
suppressed evidence at sentencing. “The exclusionary rule
appl i cabl e to Fourth Amendnent violations is generally inapplicable
to the district court’s consideration of evidence for purposes of
sentencing.” See United States v. Robins, 978 F.2d 881, 891 (5th
CGr. 1992).

Hoang further contends the 60,000 MDVA tablets do not fal
wthin the definition of “relevant conduct”. Hoang has not shown
the district court clearly erred in its determnation that his
rel evant conduct enconpassed 6000 granms of MDMA. See U S.S.G 8§
1B1.3(a)(2); United States v. Wall, 180 F.3d 641, 644 (5th GCr.

1999) .



Noting the trial testinony of the Governnent’s chem st, Hoang
submts the jury's determ nation that he was responsible for 1235
grans of MDVA is “too high”. Hoang’s contention is inapposite
because his sentence was determned by facts pertaining to his
rel evant conduct, which were reported in the PSR  Moreover, Hoang
has pointed to no evidence of record that any of the 60,000 MDVA
tablets did not contain NDVA Hoang has not shown the PSR was
i naccur at e. He has, therefore, not shown the district court
commtted clear error. See United States v. Lage, 183 F.3d 374,
383 (5th Gir. 1999).

Hoang contends the district court erred in increasing his
offense level by two, pursuant to U S . S. G § 2D1.1(b)(1), for
possession of a firearm In a jointly wundertaken crim nal
activity, relevant conduct includes all reasonably foreseeabl e acts
and om ssions of others involved in the activity. US S G 8
1B1.3(a)(1)(B). Afirearmwas possessed by a fellow participant in
the NMDMA distribution schene. Hoang has failed to show clear
error. See United States v. Otiz-Ganados, 12 F.3d 39, 43 (5th
Cir. 1994).

Hoang nmai ntains the district court erred in applying a four-
| evel increase for his role in the offense, under US S G 8§
3B1.1(a), because: the Governnent did not prove five or nore
people participated in the NMDMA organization; and the trial

evi dence did not show he enjoyed the bulk of the fruits of the VDVA



distribution schene. Hoang has not shown the PSR was i naccurate
Wth respect to facts supporting an adjustnent for his | eadership
role. Hoang has, therefore, not shown clear error. See Lage, 183
F.3d at 383.

Do contends the district court erred in sentencing himbased
on 1000 grans of NDVA He clainms statenents supporting his
sentence were uncorroborated and contends tabl ets not sei zed shoul d
not be considered in calculating his sentence. Do has not shown
the district court erred in considering uncorroborated statenents.
See Sl aughter, 238 F.3d at 585. Nor has he shown the PSR was
i naccurate regarding the quantity of MDVA attributed to him Do
has, therefore, not shown clear error. See Lage, 183 F.3d at 383.

Do al so asserts the district court erred in increasing his
offense level by two for obstruction of justice, pursuant to
US S G § 3CL 1. He contends his testinony at the suppression
hearing did not constitute perjury because it was not intended to
mslead or to deceive. The district court’s finding that Do
obstructed justice by falsely testifying regarding a crucial event
linking himto the offense was plausible in |ight of the record as
a whole and, therefore, was not clearly erroneous. See United
States v. Powers, 168 F.3d 741, 752 (5th Cr. 1999), cert. denied
528 U.S. 945 (1999).
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