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E. GRADY JOLLY, G rcuit Judge:

Anbrose Onye Esogbue, pro se, appeals the district court’s
dismssal, for lack of jurisdiction, of his petition for a wit of

error coramnobis. W VACATE the judgnent of dism ssal and REMAND

for further proceedings.
I

Esogbue, a native and citizen of N geria, was convicted of
conspiracy to defraud the United States and wire fraud in 1994. He
was sentenced to 37 nonths’ inprisonnent and three years’
supervi sed release. This Court affirnmed the judgnent and sentence
on direct appeal in an unpublished opinion filed on February 13,
1996. I n Septenber 1996, while he was incarcerated, Esogbue filed

a notion under 28 U. S.C. § 2255, which was deni ed on June 26, 1997.



The district court, as well as this Court, deni ed Esogbue’ s request
for a certificate of appealability.

Esogbue was rel eased to I mm grati on and Naturali zation Service
(“I'NS") custody on Decenber 1, 1996. |In January 1997, Esogbue was
ordered deported. He appeal ed, and two years |l ater his deportation
case was remanded. He was detained by the INS during the pendency
of his appeal. On remand, Esogbue was again ordered deported and
again he appeal ed. H s appeal was dism ssed. Esogbue filed
nmotions for a stay of deportation and for reconsideration, which
were granted, and his appeal was reinstated. I n Novenber 2000
Esogbue was rel eased fromINS custody on bail

In June 2001, after the conpletion of his termof supervised

rel ease, Esogbue filed a petition for a wit of error coram nobis

in the same court in which he was convi ct ed. In his coram nobis

petition, Esogbue sought to set aside his 1994 conviction on the
bases of ineffective assistance of counsel and violation of the
Vi enna Convention, so as to avoid deportation. The Gover nnment
responded, arguing that his petition should be denied because
entitlement to relief under the AIl Wits Act, 28 U.S.C. § 1651, is
available only to individuals who have no renedy at |aw. The
Gover nnment argued that Esogbue had a renedy at |aw -- a successive
notion under 28 U.S.C. 8§ 2255 -- and that the district court |acked
jurisdiction to grant himleave to file a successive § 2255 noti on.

The district court, wthout explanation, dismssed Esogbue s



petition for lack of jurisdiction. Esogbue filed a tinely notice
of appeal .
|1

Esogbue argues that the district court erred when it
determned that it |acked jurisdiction to entertain his petition.
He argues that his petition was properly filed in the district
court, as it is the court that originally entered judgnent agai nst
him Further, he argues that the district court had jurisdiction
to hear his petition because he is no longer in custody. The
Governnent argues that the district court properly dismssed

Esogbue’ s petition for a wit of error coramnobis, because Esogbue

del i berately bypassed an avail able | egal renedy -- an application
tofile a successive notion for relief under 28 U.S.C. § 2255. The
Gover nnment argues further that Esogbue presented no valid reasons
for not attenpting to pursue a successive notion for § 2255 relief,
and that Esogbue did not advance any errors of a fundanental
character.

“The wit of coramnobis is an extraordi nary renedy avail abl e
to a petitioner no |l onger in custody who seeks to vacate a cri m nal
conviction in circunstances where the petitioner can denonstrate
civil disabilities as a consequence of the conviction, and that the
chal lenged error is of sufficient magnitude to justify the

extraordinary relief.” Jinenez v. Trom nski, 91 F. 3d 767, 768 (5th

Cr. 1996); see also United States v. Peter, 310 F.3d 709, 712

(11th Gr. 2002) (“A wit of error coram nobis is a renedy
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avai |l abl e to vacate a convi cti on when the petitioner has served his
sentence and is no longer in custody, as is required for post-
conviction relief under 28 U S.C. § 2255.7).

Al t hough the district court did not assign reasons for its
conclusion that it |acked jurisdiction, it is likely that the court
was persuaded by the Governnent’s argunent that Esogbue’s nption
must be di sm ssed for lack of jurisdiction because he did not seek
perm ssion fromthis Court to file a successive 8§ 2255 notion
However, this argunent is flawed, because Esogbue was no | onger in

custody when he sought coram nobis relief; therefore, the

alternative legal renedy of a successive 8 2255 notion was not
available to himat that tinme. The Suprene Court has held that a
movant is not “in custody” under a conviction for the purpose of §
2254 relief where the sentence inposed for that conviction has

fully expired. Mal eng v. Cook, 490 U. S. 488, 490-91 (1989).

Mal eng’ s analysis applies equally when a novant is no |longer in
federal custody for the purpose of § 2255 relief where the sentence

i nposed for that conviction has expired. See Custis v. United

States, 511 U S. 485, 497 (1994); see also United States v.

Truesdal e, 211 F.3d 898, 903 (5th Cir. 2000) (“a 8§ 2255 notion is
made by a person in federal custody and a petition for a wit of
error coram nobis is filed by a person who has been rel eased”);

United States v. Dyer, 136 F.3d 417, 422 (5th Gr. 1998) (wit of

coram nobi s “has been used as an avenue of collateral attack when

the petitioner has conpleted his sentence and is no longer ‘in
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custody’ for purposes of seeking relief under either 28 U S. C 8§
2241 or § 2255"). Adverse coll ateral consequences of a conviction
do not render an individual “in custody.” Maleng, 490 U. S. at 492.

Deportation is such a coll ateral consequence. See United States v.

Castro, 26 F.3d 557, 559 n.3, 561 n.8 (5th Cr. 1994). Because
Esogbue filed his petition in the court of his conviction, faces
the collateral consequence of possible deportation, and is no
| onger serving his sentence for his federal conviction, the
district court’s dismssal for lack of jurisdiction was error.
1]

Esogbue alleged the following errors in his petition: (1)
i neffective assistance of counsel for (a) failure to nove for
suppression of unconstitutionally seized evidence, (b) failure to
move for severance, (c) failure to advise against self-
incrimnation, (d) failure to advise of deportation as a
consequence of conviction, (e) failure to request a judicial
reconmendat i on agai nst deportation; and (2) violation of the Vienna

Conventi on. The wit of error coram nobis “wll issue only to

correct errors resulting in a conplete mscarriage of justice.”
Jinenez, 91 F.3d at 768 (footnote omtted). Qur court has held
that ineffective assistance of counsel, if proven, can be grounds

for coramnobis relief. See Castro, 26 F.3d at 559-60 (reversing

deni al of coram nobis petition and remanding for determ nation of

whet her counsel rendered ineffective assistance by failing to



advise Castro of the availability of a judicial reconmmendation

agai nst deportation or to request sane fromthe sentencing court).
|V

Because the district court erroneously determned that it

| acked jurisdiction to consider Esogbue's petition, its order

dism ssing the petition is VACATED, and the case is REMANDED f or

further proceedings. We express no opinion on the nerits of

Esogbue’ s petition. W note, however, that the wit of coramnobis

is an extraordinary renedy to correct errors “of the nost

fundanental character.” United States v. Myrgan, 346 U. S. 502, 512

(1954). “Continuation of litigation after final judgnent and
exhaustion or waiver of any statutory right of review should be
al | owed through this extraordinary renedy only under circunstances
conpel ling such action to achieve justice.” 1d. at 511. A wit of

coramnobis “will issue only when no other renmedy is avail able and

when ‘ sound reasons exist[] for failure to seek appropriate earlier

relief.”” United States v. Dyer, 136 F. 3d at 422 (quoting Mrgan,

346 U.S. at 512). Thus, in order to establish his entitlenent to
the wit, Esogbue nust, inter alia, provide “sound reasons” for his
failure to seek permssion to assert the clains alleged in his

coram nobis petition in a successive petition under 28 U S.C 8§

2255 while he was still in custody. An assertion that he would
have been unable to satisfy the stringent standards for filing a
successive 8 2255 notion while he was in custody is not such a

“sound reason.” See Godoski v. United States, 304 F.3d 761, 763
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(7th Gr. 2002) (“coram nobis is a common-law wit, and it is

entirely inappropriate for the judiciary to invoke the common | aw
to override limtations enacted by Congress, such as the period of

[imtations in 8§ 2255"), cert. denied, 537 U.S. 1211 (2003); Matus-

Leva v. United States, 287 F.3d 758, 761 (9th Cr.) (“A petitioner

may not resort to coramnobis nerely because he has failed to neet

the AEDPA' s gatekeeping requirenents. To hold otherwi se would
circunvent the AEDPA's overall purpose of expediting the
presentation of clainms in federal court and enable prisoners to

bypass the limtations and successive petitions provisions.”),

cert. denied, 537 U S 1022 (2002). Here, for exanple, if
Esogbue’ s assertions anmount to hardly nore than regurgitation of
the clainms he has already presented in his 8§ 2255 petition, that
has been considered and dism ssed, or clains that he reasonably
could have raised in that petition, it cannot be said that he has
made t he necessary showi ng of a “conplete m scarriage of justice.”

VACATED and REMANDED.



