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USDC No. H 02-CR-669- ALL

Bef ore H G3 NBOTHAM DAVI S and PRADO, Circuit Judges.
PER CURI AM *

Pedro Madrigal -Ferreira appeals his sentence follow ng his
guilty plea conviction of illegal reentry. Mdrigal first argues
that the district court erred in considering higher offense
| evel s, as opposed to higher crimnal history categories, when it
departed upward based upon a di sm ssed count pursuant to U S S G
§ 5K2.21. This court has not addressed the issue whether a

sentenci ng court nust depart horizontally when departing pursuant

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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to 8§ 5K2.21; thus, Madrigal has not shown that the district court

plainly erred in so doing. See United States v. Hull, 160 F. 3d

265, 271-72 (5th Gr. 1998).

Second, Madrigal asserts that, because the witten judgnent
does not conformto the court’s oral pronouncenent of the
sentence, this case nust be remanded to the district court for it
to anmend the witten judgnment by striking the condition of
rel ease that Madrigal not possess any ot her dangerous weapon.
This court recently addressed this sane issue and rejected it.

See United States v. Torres-Aquilar, F.3d __ , No. 03-40055,

2003 W 22853762 (5th Cr. Dec. 3, 2003). Accordingly, the issue
is forecl osed.

AFFI RVED.



