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PER CURI AM *

Plaintiff—-Appellant Aiver Manuel appeals the district court’s
grant of sunmmary judgnent in favor of his forner enployer,
Def endant - Appel | ee Sanderson Farns, Inc. (“Sanderson Farns”),
dism ssing his Texas state law racial discrimnation clains. W
affirm albeit for different reasons.?

| . FACTS AND PROCEEDI NGS

" Pursuant to 5THCQR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

1 See S&WEnters., L.L.C. v. SouthTrust Bank of Ala., NA 315
F.3d 533, 537-38 (5th Cr. 2003) (“Summary judgnent nust be affirmnmed
if it is sustainable on any legal ground in the record, . . . . and
it my be affirmed on grounds stated or not stated by the district
court.”)(cites omtted).




Manuel filed suit in the County Court of Law No. 2 of Brazos
County, Texas against Sanderson Farns, alleging discrimnatory
di scharge and hostile work environnent clains under the Texas
Conmi ssion on Human Rights Act (“TCHRA"’).2? Sanderson Farns had
hired Manuel in April 2000 as one of three superintendents at its
poultry processing plant in Bryan, Texas. Each superintendent was
in charge of one of the plant’s three shifts. Manuel , a bl ack
mal e, was hired as superintendent of the second shift. Brian Oto
and Ed Cammack, both white nmal es, were superintendents of the first
and third shifts, respectively.

The second shift operated from 6:00 p.m to 2:30 a.m, but
Manuel woul d occasionally | eave his shift early. On July 10, 2001,
Manuel ’ s supervisor, David Jarrett, instructed Manuel that, from
that day on, he would be required to stay until the second shift
had ended. (Although Jarrett did not give simlar instructions to
ato and Canmmack, neither does Manuel contest the record evidence
that Gto and Cammack had no history of early departure.) The
follow ng week, Jarrett arrived at the plant around m dni ght and
di scovered that Manuel had left. Jarrett pronptly reconmended to
Sanderson Farns’ Division Manager, Eric Erickson, that Manuel’s
enpl oynent be term nated because of his poor performance and his
failure to follow Jarrett’s directive that he remain at work unti

the end of his shift. Erickson agreed wth Jarrett’s

2 Tex. LABOR CobE ANN. 8 21.001, et seq. (Vernon 1996).
2



recommendation and, on July 19, 2001, informed Manuel that his
enpl oynent at Sanderson Farns woul d be term nated.?

On February 20, 2002, nore than 200 days after being inforned
of his discharge, Manuel filed a charge of discrimnation with the
Texas Comm ssion on Human Rights (“the Conm ssion”) and with the
EECC. The Conmm ssion issued Manuel a right to sue letter on
Sept enber 26, 2002.4 Manuel filed suit in state court within 60
days after receiving the Commssion’s letter, as required by Texas
Labor Code Annotated section 21.254.°5 Hi s conplaint asserted only
state | aw causes of action.

Sanderson Farnms renoved the case to federal court on the basis
of diversity, and, foll ow ng an expedited di scovery schedul e, noved
for summary judgnent on Mnuel’s clains. The district court
granted Sanderson Farns’'s notion in June 2003. In its stated

reasons, the court said that it found Manuel’'s clains tine-barred

3 Neither side disputes that the date Manuel was unequivocally
informed that his enploynent at Sanderson Farns would be
termnated, and not the date of his actual term nation, triggers
the 180 day tinme |[imt for filing his conplaint with the Texas
Conmmi ssion on Human Rights. See TExAsS LABoR CobE ANN. 8§ 21.202
(Vernon 1996); see also Specialty Retailers, Inc. v. DeMranville,
933 S. W 2d 490, 492-93 (Tex. 1996) (“[t]he limtations period begins
when the enployee is infornmed of the allegedly discrimnatory
enpl oynent deci si on, not when that deci si on cones to
fruition”)(citing Delaware State College v. Ricks, 449 U S. 250,
258 (1980)).

4 The EECC issued Manuel a right to sue letter on Cctober 7,
2002.

> TEX. LABOR CobE ANN. 8§ 21.254 (Vernon 1996) (“Wthin 60 days
after the date the right to file a civil action is received, the
conplainant may bring a civil action against the respondent.”).

3



under federal law, and, alternatively, that he had failed to
establish genuine issues of material fact wth regards to the
merits of both his hostile work environnent and discrimnatory
di scharge clains. Manuel tinely appeal ed.

[ 1. ANALYSI S
A. Standard of Revi ew

W review de novo a grant of sunmary judgnent.®

B. Tine Bar

The district court held Manuel’s clains to be tine-barred
under 42 U.S.C.S. 8 2000e-5(e), because Manuel did not file suit
within 30 days following receipt of his right to sue letter from
t he Conm ssion.’ Section 2000e-5(e) provides, in pertinent part,
that an aggrieved party who has filed a charge of discrimnation
wth a state or | ocal agency, such as the Comm ssion, has until the
earlier of 300 days after the date of the alleged unlawf ul
enpl oynent practice, or 30 days after the date on which he receives
notice that the state agency has termnated its proceedings in
which to file an EECC charge.?® As Manuel correctly points out,
the district court erred in applying section 2000e-5(e), both

because that provision controls the tinme for filing an EECC charge

6 See Conserv Ltd. Liability Corp. Vv. Southwestern Bell
Tel ephone Co., 350 F.3d 482, 486 (5th Cr. 2003)(cites omtted).

" See 42 U.S.C.S. § 2000e-5(e)(Supp. 2003).

8 See id.



and not the time for filing suit, and because the TCHRA, rather
than federal law, controls whether his clains were tinely filed.
Sanderson Farms concedes that the district court erred in
applying 8 2000e-5(e) but argues that Mnuel’'s clains are tine-
barred neverthel ess under the applicable limtations provision
section 21.202 of the TCHRA. That section requires a conpl ai nant
to file a charge of discrimnation with the Conmm ssion within 180
days following the date on which the alleged unlawful enploynent
practice occurred, and directs the Comm ssion to dismss a |late-
filed conplaint as untinely.® The Texas Supreme Court has held
that “[t]his tinme limt is mandatory and jurisdictional.”
Sanderson Farns argues that, because Manuel waited until February
20, 2002 - well over 180 days after the date on which he was
informed of his termnation — to file his conplaint with the

Conmi ssion, his clainms are tine-barred under section 21.202.

® See TEX. LABOR CobE ANN. 8§ 21.202 (Vernon 1996). Section 21.202
provi des:

(a) A conplaint under this subchapter nust be filed not |ater

than the 180th day after the date the alleged unlawf ul

enpl oynent practice occurred.

(b) The conmm ssion shall dism ss an untinely conpl aint.
| d.

10 Specialty Retailers, Inc. v. DeMdranville, 933 S.W2d 490,
492 (Tex. 1996); see also Texas Parks & Wldlife Dept. v. Dearing,
- S.W3d —+ 2004 WL 35543, at *4 (Tex. App. - Austin 2004, no pet.
h.)(“[a] conplaint with the Comm ssion nust be filed no |ater than
180 days after the all eged unl awful enpl oynent practice occurred”);
Cooper-Day v. RME Petroleum Co., 121 S.W3d 78, 83 (Tex. App. -
Fort W rth 2003, pet. filed)(“[f]ailure to tinely file an
adm nistrative conplaint [under Section 21.202] deprives Texas
trial courts of subject matter jurisdiction”).

5



Manuel responds, relying on a state internedi ate appellate

court case, Gorges Foodservice, Inc. v. Huerta, ! that his receipt

of the Comm ssion’s right to sue letter creates a presunption that
his conplaint was filed tinely. H s reliance is m splaced: Gorges
held only that, in the absence of any evidence to the contrary, a
jury could infer fromthe plaintiff’s receipt of the Comm ssion’s
right to sue letter that his conplaint was tinely;*? it did not hold
that issuance of a right to sue letter creates a “presunption” of
tineliness. Additionally, at |east one Texas appellate court that
addressed this precise point held that issuance of a right to sue
letter from the Comm ssion cannot confer subject matter
jurisdiction over a plaintiff’s conplaint when the plaintiff has
failed to file his charge with the Conm ssion within 180 days after
the alleged adverse enploynent action, as required by section
21.202.* Because it is undisputed that Manuel did not file his

charge with the Comm ssion until nore than 180 days had el apsed

11964 S.W2d 656 (Tex. App. - Corpus Christi 1997, pet.
W t hdr awn) .

12 See id. at 664 (“[we hold . . . that the jury could have
rationally inferred that Huerta's conplaint was tinely filed from
the Comm ssion’s action in sending hima ‘notice of right to file
civil action’ letter rather than di sm ssing his conplaint pursuant
to 21.202 of the Labor Code”).

13 @Quevara v. HE Butt Gocery Co., 82 S.W3d 550 (Tex. App.
-San Antoni o 2002, pet. denied); see also Subaru of Anerica, Inc.
v. David MDavid N ssan, 1Inc., 84 S W3d 212, 220 (Tex.
2002) (“[c]lourts  wll not inply additional authority to
[adm ni strative] agencies, nor may agencies create for thensel ves
any excess powers”).




follow ng the all eged act of enploynent discrimnation, his clains
are time-barred under the TCHRA As such, the district court
| acked subject matter jurisdiction over his action.?
I11. CONCLUSI ON

W affirm the district court’s grant of summary judgnent.
Because we hold that Manuel’s clainms were tine-barred, and affirm
the dismssal of his action with prejudice on that ground, we do
not reach the nerits of his case.

AFFI RVED.

14 See Jones v. Ginnell Corp., 235 F.3d 972, 974 (5th Cr.
2001) (“[1]f a conplainant fails to exhaust his state adm nistrative
remedi es, the Texas Human Rights Act jurisdictionally bars this
court from hearing the case regardless of equitable and policy
concerns”)(cites omtted).




