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PER CURI AM *

Loretha Kanida filed the instant suit to seek redress for,
inter alia, retaliation in violation of the Fair Labor Standards
Act (FLSA) and failure to pay overtine. A jury found in favor of
the defendants, and that judgnment was affirned in a different

appeal. See Kanida v. Gulf Coast Medical Pers., LP, 363 F.3d 568,

572 (5th Cr. 2004).
The instant appeal concerns the district court’s denial of

Kanida’s FED. R CQvVv. P. 60(b) notion for relief fromjudgnment. This

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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noti on was based on the recent redi scovery of a cassette tape that
Kanida’'s attorney lost within her office. Kani da argued in
pertinent part that she was entitled to relief based on excusabl e
negl ect and because adm ssion of the tape would have changed the
outcone of trial. The district court determned that the notion
was both untinely and substantively unavailing. Kanida argues that
the district court abused its discretion in reaching these
concl usi ons.

Kanida’'s argunents are unavailing. In light of the
circunstances presented, the district court did not abuse its
discretion in concluding that her notion was not filed within a

reasonabl e ti me. See First RepublicBank v. Norglass, Inc., 958

F.2d 117, 119 (5th Gr. 1992).

The district court also did not abuse its discretion in
determ ning that Kanida's substantive clainms |acked nerit. The
carel essness of Kanida' s attorney does not constitute excusable

neglect for FED. R QGv. P. 60(b)(1) purposes. See Lavespere V.

Ni agra Machine & Tool Wrks, Inc., 910 F.2d 167, 173 (5th Gr.

1990), abrogated on other grounds by Little v. Liquid Air Corp., 37

F.3d 1069, 1075 (5th Cr. 1994) (en banc); United States v. One

1978 Piper Navajo PA-31, Aircraft, 748 F.2d 316, 318-19 (5th G

1984) . Kanida also has not shown exceptional circunstances
sufficient to nerit relief under FED. R CQv. P. 60(b)(6). See Hess

v. Cockrell, 281 F.3d 212, 216 (5th Gr. 2002). We decline to

consider Kanida's claim of fraud under FED. R Qv. P. 60(b)(3)
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because this claimwas not presented to the district court. See

Fackelman v. Bell, 564 F.2d 734, 736 n.1 (5th Gr. 1977).

Kanida has not shown that the district court abused its
discretion in denying her Feb. R CGv. P. 60(b) notion.

Accordingly, the judgnent of the district court is AFFI RVED.



