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Movant Robert Janmes Canpbell has asked this court for
permssion to file a Successive Petition for a Wit of Habeas
Corpus inthe United States District Court of the Southern District
of Texas based on the Suprene Court’s recent decision in Atkins v.
Virginia, 536 U S 304 (2002), which bans the execution of the
mental ly retarded. He alleges that he has nade a prima facie
showi ng that his application satisfies the requirenents for filing

a successive habeas petition as stated in 28 US C 8

"Pursuant to 5th Gr. R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.
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2244(b)(2)(A).* W deny Canpbell’s notion to file a successive
habeas bri ef.

Qur recent decision in In re Mixris, 328 F.3d 739 (5th Gr.
2003), provides a framework for analyzing Canpbell’s claim
Specifically, in Mrris, we stated that a novant’s notion shoul d be
granted if he makes a prima facie showng that (1) the clains to be
presented in the proposed successi ve habeas cor pus application have
not previously been presented in any prior application to this
court; (2) the claimto be presented in the proposed successive
habeas corpus application relies on the newrule of constitutional
| aw announced in Atkins, nade retroactive to cases on collatera
review by the Suprene Court and that was previously unavail abl e;
and (3) novant shoul d be categorized as “nentally retarded” within
t he understandi ng of Atkins. See Mirris, 328 F.3d at 740-41; see
also In re: Johnson, 334 F.3d 403, 404 (5th Cr. 2003).

Canpbel| satisfies the first two categories of this prinma
facie show ng. W conclude, however, that Canpbell does not state
a prima facie case of nental retardation within the understanding
of AtKins. Specifically, Canpbell does not make “a sufficient
show ng of possible nerit to warrant a fuller explanation by the

district court.” Morris, 328 F.3d at 740 (quoting Bennett .

! Movant also requests leave to file a reply brief in

support of his notion. W grant Canpbell’s request to file a
reply brief and have considered it in deciding this notion.

2



United States, 119 F.3d 468, 469-70 (7th Gr. 1997)). Canpbell
contends that he suffered through severe poverty and child abuse
growng up, causing him to leave hone at age thirteen and
subjecting him to extrene enotional disturbance as a teenager.
Canmpbell also contends that he had inadequate educational
opportunities growing up and perforned very poorly in school
Canmpbel |l finally contends that his father was known around town as
“crazy,” and that, to the extent this condition was congenital, it
woul d constitute arisk factor for nental retardation for Canpbell
In support of this notion, Canpbell has attached affidavits
and school records supporting the contentions explained above

Canpbel | also cites four categories of “risk factors,” published by
the 2002 Anerican Association on Mental Retardation, that may
interact to cause nental retardation. Canpbel | argues that his
abusi ve and unst abl e chil dhood causes himto fit within all four of
these risk factors. Canpbell contends, therefore, that he has nade
the prima facie show ng of nental retardation necessary for this
court to grant his notion. However, as the Suprene Court stated in
Atkins, “not all people who claimto be nentally retarded will be
so inpaired as to fall within the range of nentally retarded
of fenders about whomthere is a national consensus.” Atkins, 536
U S at 317.

The evi dence of chil dhood poverty and abuse, poor elenentary

school per f or mance, and famly dysfunction that Canpbel



denonstrates in his notionis sinply not enough to denonstrate that
his clai mhas any |ikelihood of success under Atkins. See Johnson,
334 F.3d at 404. Claims of nental retardation wthin the
understanding of Atkins present individualized, fact specific
inquiries. Accordingly, we cannot articulate any specific
requi renents that a novant nust nmake in order to have a notion for
|l eave to file a successive habeas petition granted by this court.
We note, however, that in this notion Canpbell has not all eged t hat
he has any nental inpairnment or cognitive dysfunction what soever.
Conpare Morris, 328 F.3d at 741 (Hi gginbotham J., concurring)
(mentioning that the record denonstrated sone evidence of novant’s
mental inpairnment). Additionally, Canpbell does not allege that he
is nmentally retarded within the understandi ng of Atkins, only that,
according to one set of factors, he is at risk for nental
retardation. Consequently, he has not nmade a prinma facie show ng
of nmental retardation and is not entitled to file a successive
habeas petition in the district court.

Canmpbel | al so contends that he was entitled to a judge and/ or
jury determnation of his nental retardati on because, pursuant to
the Suprene Court decision in Atkins, the absence of nental
retardation is an elenent of capital nurder that the state nust
prove beyond a reasonabl e doubt. See Ring v. Arizona, 536 U S. 584
(2002); Apprendi v. New Jersey, 530 U S. 446 (2000). This court

has already considered and rejected this argunent. See Johnson,



334 F.3d at 405. Canpbell’s contention therefore fails.
MOTI ON FOR LEAVE TO FI LE A SUPPLEMENTAL BRI EF GRANTED; MOTI ON

FOR AUTHORI ZATION TO FILE A SUCCESSI VE HABEAS PETI TI ON DENI ED.



