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Thi s case arises fromthe di sm ssal of Appell ant Mahendra
Mehta' s appeal to the district court from the bankruptcy court.

Mehta initiated an adversary proceedi ng agai nst debtor Bagar Shah

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



seeking the nondi schargeability of a $2.42 mllion judgnent for
fraud. However, because Mehta failed tinely and properly to
replead his case in accordance with a court order, the bankruptcy
judge dism ssed the case on January 14, 2003.

Mehta tinely filed his notice of appeal on January 23,
2003, to the district court. Under 11 U S.C. § 8006, Mehta's
statenent of issues was due ten days |later on February 3, 2003.
Instead of filing the statenent of issues on February 3rd as
required, Mehta filed a notion to extend tine to file issues on
appeal . Because the notion was m stakenly filed in the bankruptcy
court, the district court was not given the opportunity to rule on
the nmotion. Mehta filed the statenment of issues in the district
court on February 12, nine days late. On March 5, Shah filed a
motion to dismss for failure to tinely designate the issues for
appeal . The district court granted Shah’s notion to dism ss on
May 21, relying on the untineliness of Mehta’'s statenent of issues.

Rul e 8001(a) states that “[a]ln appellant’s failure to
take any step other than tinely filing a notice of appeal does not
affect the validity of the appeal, but is ground only for such
action as the district court . . . deens appropriate, which my
i nclude dism ssal of the appeal.” Feb. R Banr P. 8001(a). As
this rule nakes clear, only the failure to file the notice of

appeal deprives the district court of jurisdiction. See alsolnre

CPDC, Inc., 221 F.3d 693, 698 (5th Cr. 2000). The district court

was not conpelled to dismss this appeal, although it mght in the
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exerci se of sound discretion. Id. at 698-99. Nevert hel ess,
“[dl]lismssal is a harsh and drastic sanction that is not
appropriate in all cases.” 1d. at 699.

In its order dismssing this appeal, the district court
wrote that “[b]ecause the appellant’s untineliness, in filing his
i ssues on appeal, is unexplained . . . this appeal has not been
properly perfected.” Thus, it appears that the court was under the
m st aken belief that the failure to conply with Rul e 8006 sonehow
affected its jurisdiction. We therefore VACATE the district
court’s order and REMAND for application of the correct | egal

st andar d. See In re CPDC, 221 F.3d at 699-700; WMatter of MA.

Baheth Constr. Co., 118 F.3d 1082 (5th Gr. 1997). However, it is

the district court’s duty, in the first instance, to determ ne
whet her the brief delay occasioned by the procedural error in this
appeal ultimately warrants di sm ssal .

VACATED and REMANDED.



