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Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 4:03-CR-81-12

ON REMAND FROM THE SUPREME COURT OF THE UNI TED STATES

Bef ore GARZA, DeMOSS, and CLEMENT, G rcuit Judges.
PER CURI AM *

This court affirmed the conviction and sentence that
Bui checu Thonas Tai wo received after he pleaded guilty to

conspiracy to commt bank fraud and bank fraud. United States v.

Tai wo, No. 03-21012 (unpublished; green tab). The Suprene Court
vacat ed and renmanded for further consideration in |ight of

United States v. Booker, 540 U. S. 220 (2005). See Taiwo V.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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United States, 125 S. C. 1955 (2005). W requested and received

suppl enental letter briefs addressing the inpact of Booker.

Bef ore we reach whet her Taiwo’ s sentence shoul d be vacated
under Booker, we nust address the Governnent’s argunent that
Taiwo validly waived his right to appeal his sentence. See

United States v. Burns, 443 F.3d 442 (5th Cr. Dec. 13, 2005) ( No.

04-11357), 2005 WL 3388548 at *2. Taiwo argues that it was

i npossible for himto have validly waived his right to appeal a
Booker issue when Booker had not been decided at the tinme that he
pl eaded guilty. In Burns, this court held that “an otherw se
val i d appeal waiver is not rendered invalid, or inapplicable to
an appeal seeking to raise a Booker or Fanfan issue . . . nerely

because the wai ver was nmade before Booker.” 1d. at *7. Taiw's

argunent is, therefore, unavailing. H's appeal waiver is valid
and applies to preclude our review of his third, fourth, and
fifth supplenmental issues insofar as they chall enge the sentence
t hat he received.

Tai wo al so argues that his guilty plea was not know ng and
vol untary because the district court failed to informhim as is
required by FED. R CRM P. 11, that the anobunt of intended | oss,
to which he did not admt, as well as his role in the offense,
were essential elenments of his offense that the Governnment had to
prove beyond a reasonabl e doubt. Wen Taiwo pl eaded guilty,
under controlling lawin this circuit, the district court had no

duty under Rule 11 to advise Taiwo that he had a right to a jury
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trial on the anpbunt of intended loss or his role in the offense
i nasnmuch as they were not elenents of the offense to which he

pl eaded guilty. See United States v. Pineiro, 377 F.3d 464, 465

(5th Gr. 2004), vacated, 125 S. C. 1003 (2005), renmanded to 410

F.3d 282. Accordingly, there was no Rule 11 error, nor was the
fairness of the proceedings affected by any purported error. See

United States v. Reyes, 300 F.3d 555, 558 (5th Gr. 2002).

Because nothing in the Suprenme Court’s Booker deci sion
requires us to change our prior affirmance in this case, we
reinstate our earlier judgnent affirmng Taiwo' s conviction and

sent ence.

AFFI RVED.



