United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T August 22, 2005

Charles R. Fulbruge llI
No. 03-21026 Clerk

UNI TED STATES OF AMERI CA,
Plaintiff - Appellee,
V.

ENRI QUE ESCOBEDO- TORRES,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas, Houston

Bef ore REAVLEY, JOLLY, and PRADO, Crcuit Judges.
PER CURI AM *

Enri que Escobedo-Torres chal l enges his sentence for illegal
reentry into the United States after deportation. For the
follow ng reasons, we affirm

| .

I n August 1999, Escobedo-Torres was deported as an alien

convicted of an aggravated felony pursuant to 8 U . S.C. §

1227(a) (2) (A) (iii). In Septenber 2002, he was arrested in

"Pursuant to 5TH QRrRoUT RUE 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THQRaUT
RULE 47. 5. 4.



Houst on, Texas for an open-container violation. He admtted that
he had been deported on August 5, 1999 and then returned to Texas
on August 12, 1999 by crossing the Rio G ande River. A grand
jury charged Escobedo-Torres with being unlawfully present in the
United States follow ng deportation and conviction for an
aggravated felony, in violation of 8 U S.C. 88 1326(a) and
(b)(2).

Before trial, Escobedo-Torres filed a notion to suppress
evi dence of his 1999 deportation and to dismss the indictnent in
the present case. At the suppression hearing, he expl ai ned that
he intended to collaterally challenge his prior deportation. In
particul ar, he argued that it was fundanmentally unfair and
vi ol at ed due process, and therefore could not formthe basis of
his current indictnent. He testified, anong ot her things, that
he did not renenber receiving official docunents fromthe I NS
notifying himof his inpending renoval proceedings, his renoval
order, and right to appeal that order. He also clained that he
did not recall being given docunents warning himthat he could
not legally return to the United States w thout the approval of
the Attorney CGeneral. The Governnent responded by offering
testinonial and docunentary evi dence that Escobedo-Torres had
been served with the required paperwork. The district court
denied the notion to suppress.

Seven nonths after he was indicted and three days before his
schedul ed trial date, Escobedo-Torres waived his right to a jury
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trial. After a bench trial, the district court found himguilty.
The Presentence Report (“PSR’) reconmended a two-| evel
upward adj ustnent for obstruction of justice based on the
probation officer’s conclusion that Escobedo-Torres had |ied at
t he suppression hearing about whether he had received witten
notice and warnings in his prior deportation case. The PSR al so
recommended that the court deny credit for acceptance of
responsibility based on Escobedo-Torres’s late waiver of a jury
trial and his refusal to stipulate facts relating to his offense.
In cal cul ati ng Escobedo-Torres’s crimnal-history category, the
PSR assessed two points for a DW conviction that Escobedo-Torres
commtted in 1991, and one point for a theft he conmtted in
1992. Two nore crimnal-history points were added based on his
two state-court convictions in 1994 for DW and a possession of a
firearm respectively. The result was a crimnal-history
category of VI, a conbined total offense |evel of 26, and a
recommended sentencing range of 120 to 159 nonths’ inprisonnent.
Escobedo- Torres objected to the district court’s obstruction
-of -justice assessnent; denial of credit for acceptance of
responsibility; consideration of his 1991 convictions for DW and
theft, which he clainmed were too old to be calculated into his
crimnal -history score; and treatnent of his 1994 state-court
convictions as separate rather than rel ated when calculating his
crimnal-history score. The district court denied Escobedo-
Torres’ s obj ections, expressly adopted the findings and
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recommendations in the PSR and inposed a sentence of 120 nont hs’
i mprisonment, 3 years’ supervised release, and a $100 speci al
assessnent. Escobedo-Torres tinely appeal ed.
1.
A

On appeal, Escobedo-Torres first argues that the district
court erred by inposing the two-1evel sentence enhancenent for
obstruction of justice. Specifically, Escobedo-Torres challenges
the district court’s finding that he testified falsely at the
suppressi on hearing about whether he received the immgration
paperwork related to his 1999 deportation. W reviewthe
district court’s obstruction-of-justice finding® for clear error,
“keeping in mnd that the Governnent need show, and the court
need find, only by a preponderance of the evidence” that
Escobedo- Torres gave false testinony. See United States v.
Greer, 158 F.3d 228, 240 (5th Gr. 1998). “Afinding is clearly
erroneous when, although sone evidence supports the decision, we
are left with the definite and firmconviction that a m stake has
been commtted.” United States v. Tello, 9 F.3d 1119, 1122 (5th
Cir. 1993) (internal quotation marks omtted).

The U.S. Sentencing Guidelines Manual (“USSG') § 3Cl.1

!Because the district court expressly adopted all of the
findings in the PSR, we review the obstruction of justice finding
in the PSR as the district court’s own. United States v. Cabral -
Castillo, 35 F.3d 182, 187 (5th Gr. 1994) (citing United States
v. Laury, 985 F.2d 1293, 1308 n. 18 (5th Cr. 1993)).
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directs district courts to increase a defendant’s offense | evel
by two levels if he “willfully obstructed or inpeded, or
attenpted to obstruct or inpede, the adm nistration of justice
during the investigation, prosecution, or sentencing of the

i nstant of f ense. A def endant obstructs justice by neans
of perjury when he “gives fal se testinony concerning a nateri al
matter with the willful intent to provide false testinony.” 507
U S 87, 95-96 (1993); see also USSG § 3Cl.1, comment., n.4(b)
(“comm tting, suborning, or attenpting to suborn perjury”); id. 8§
3C1.1, comment., n.4(f) (“providing materially false information
to a judge”). “[Not all inaccurate testinony or statenents
necessarily reflect a willful attenpt to obstruct justice.” Id.
§ 3Cl.1, coment., n.2; see also Dunnigan, 507 U S. 87, 95-96
(1993). Wien a defendant gives false testinony due only to
confusion, m stake, or a bad nenory, he has not obstructed
justice. I|Id. Rather, “wllful” obstruction of justice by a
defendant is “conscious, deliberate, voluntary, and intentional.”
G eer, 158 F.3d at 239.

Arguing that he testified truthfully, Escobedo-Torres clains
t he enhancenent was i nproper because the court could not show
that he possessed the “wllful intent” to obstruct justice. To
this end, Escobedo-Torres first asserts that the district court

failed to nmake a specific finding regarding his intent. He is

correct that such a finding is required in this circuit. Geer,



158 F.3d at 239 (“[A] 8§ 3Cl.1 enhancenent inplies a nens rea
requirenent, . . . and requires the district court to nmake a
specific finding of intent.”). However, his contention that the
district court did not neet this requirenent fails.

The findings in the PSR, which the court expressly adopted,
expl ain that Escobedo-Torres gave fal se testinony when he
“testified during a suppression hearing i mediately prior to
trial that he had never received any paperwork fromthe
governnent indicating that he was not allowed to re-enter the
United States.” The court concluded that by giving such
testi nony, Escobedo-Torres had “willfully obstructed or inpeded
the adm nistration of justice during the course of the
prosecution of the instance offense of conviction.” Accordingly,
the district court set forth a specific finding of intent. Cf
Reed, 49 F.3d at 901 (holding that the district court failed to
make a specific finding of intent where the court’s findings did
not reveal the particular basis for the enhancenent and “it nade
no findings that the conduct it believed was obstructive was
willfully so”).

Escobedo- Torres next argues that the district court’s
finding was clearly erroneous because his testinony was not
perjured. Specifically, he contends that he never clained he did
not receive the immgration paperwork; rather, he maintains that

he nmerely testified that he could not renenber getting the



docunent s.

Thr oughout the hearing, Escobedo-Torres stated that he could

not renenber receiving three docunents fromthe INS: the Notice

of Intent to Issue a Final Admnistrative Renoval Order (“Notice

of Intent”), the Order of Renoval, and the Warning to Alien

Renmoved or Deported (that he may not

perm ssion of the Attorney General).

return without the

Escobedo-Torres offers the

followng testinony fromhis cross-exam nation

Gover nnent : Ckay. Now, you stated that the
Or der of Renoval , whi ch IS
Defendant’s Exhibit 6, that you
never sawit; is that correct?

Escobedo- Torres: Yes, sir.

Gover nnent : Al right. It is possible you just

don’'t renenber seeing it or did you
absolutely for sure not see it?

Escobedo- Torres: | don’t remenber.

Gover nnent : You sinply don’t renenber?
Escobedo- Torres: Yes, sir.

Gover nnent : So if the person who signed the

Certificate

of Service testifies

that he handed it to you, then he
must be right, true?

Escobedo- Torres: Yes.

Gover nnent : Well, he's

in the courtroom right

now and he will testify that he gave
you this; okay? So he will testify
that you did have notice, you did
see it. Now, | want you to | ook
agai n at Defense Exhibit No. 7 where
it says—the block is checked—=At
no time may you reenter the United
States.” And you claim you never

7



got this; correct?

Escobedo- Torres: | don’t renenber getting that paper.

Gover nnent : Ckay. Are you sayi ng you absol utely
didn"t get it or you just don’t
remenber ?

Escobedo- Torres: | don’t remenber.

Gover nnent : So you may well have gotten it?

Escobedo- Torres: Yes, sir.

However, during the sanme cross-exam nation, Escobedo-Torres
stated with certainty that he had never seen another

docunment —t+he Notice of |ntent.

Gover nnent : M . Escobedo-Torres, | would like to
ask you about Defense Exhibit No. 1
[Notice of Intent]. You stated

earlier that you did not renenber
being served with this docunent;

correct?
Escobedo- Torres: Yes, sir.
Gover nnent : Are you flat out denying that you

were served with the docunent or you
just don’t renenber?

Escobedo- Torres: No, |I'm not denying anything. I
don’t renenber.

Gover nnent : Al | right. So it's entirely
possible, isn't it, that, as Defense
Exhi bi t No. 3 [ Form | - 851

acknow edgi ng recei pt of Notice of
| nt ent ] shows, you refused to
acknowl edge? This was on February
12th. Isn’t that entirely possible?

Escobedo- Torres: | had never before seen that paper.
Gover nnent : But the next day you had the piece
of paper and it |ooked |ike you

t hought about it again and you
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decided that you would contest,
isn’'t that what happened on February
13t h?

Escobedo- Torres: The paper | signed, that’s the only
paper | see.

Gover nnent : Excuse ne?

Escobedo- Torres: The paper | signed . . . on February
13, that’s the only paper | see.

The paper Escobedo-Torres signed on February 13,
1999—Pefense Exhibit No. 3—was a Form|-851 acknow edgi ng
recei pt of the Notice of Intent. Thus, his testinony was that
even though he received and signed an acknow edgnent formfor the
Notice of Intent, he had never been given the Notice of |ntent
itself.

Notw t hst andi ng this testinony, the Governnent presented
credi bl e contradi ctory evidence that Escobedo-Torres had in fact
been served with the proper docunentation. Sone of the docunents
on their face indicate that Escobedo-Torres received them The
Notice of Intent contains a Certificate of Service executed by an
INS officer. The certificate states, “| served this Notice of
Intent. | have determ ned that the person served with this

docunent is the above naned individual,” and the date and manner
of service are listed as “2/12/99 by hand.” And, as noted above,
even though Escobedo-Torres cl ai ned never to have received the
Notice of Intent, the form acknow edgi ng recei pt of that docunent
bears his signature.

O her circunstantial evidence suggests that Escobedo-Torres

9



received the Notice of Intent, Order of Renoval, and paperwork
warning himthat it would be illegal to return to the United
States. On February 12, 1999, the date that the Governnent
purportedly served Escobedo-Torres with the Notice of Intent, he
wote a rebuttal letter to the INSin which he referred to
“papers” regarding deportation given to himby an “officer.”
Finally, two INS detention officers testified that nornma
procedures woul d include service of renoval and warning
docunentation to each alien upon deportation, and that the
docunents in Escobedo-Torres’s case denonstrated that he had been
served according to these procedures.

When reviewi ng the inposition of an obstruction-of-justice
enhancenent, we defer to the credibility determ nations of
sentencing court unless they are clearly erroneous.? The
district court here ultimately believed that Escobedo-Torres had
been served with the required docunentation, and that he was
bei ng purposefully m sl eadi ng about these events, rather than
forgetful; the evidence supports the district court’s judgnent.
Accordingly, the district court did not clearly err in enhancing

Escobedo- Torres’s sentence for obstruction of justice.

2See Greer, 158 F.3d 228 (holding that the district court

did not clearly err in applying an obstruction of justice
enhancenment where it was convinced that the defendant had
willfully feigned nental inconpetency to obstruct and del ay
proceedi ngs); see also United States v. Miurray, 65 F.3d 1161
1165 (4th Gr. 1995) (holding that sentencing court did not err
in finding that defendant’s testinony that she did not renenber
her confession was perjury based upon other credible evidence).
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B

Escobedo- Torres next argues that he should have been given
credit for acceptance of responsibility under USSG § 3EL. 1.

This Court reviews the district court’s refusal to reduce a
defendant’s offense | evel for acceptance of responsibility with a
standard “even nore deferential than a purely clearly erroneous
standard.” United States v. Washington, 340 F.3d 222, 227-28
(5th Gr. 2003) (citing United States v. Ml donado, 42 F.3d 906,
913 (5th Cir. 1995)).

I n denyi ng Escobedo-Torres’s notion, the district court
stated that “al though [ Escobedo-Torres] gave a statenent for
consi deration of acceptance of responsibility, the Governnent
i ndi cated he gave false testinony during his suppression hearing.
As a result, he’s not eligible for the reduction.” Under USSG §
3El1.1, a sentencing court may reduce a defendant’s base-offense
|l evel by two levels “if the defendant clearly denonstrates
acceptance of responsibility for his offense.” The application
notes further explain:

This adjustnent is not intended to apply to a defendant

who puts the governnment to its burden of proof at trial

by denyi ng essential elenents of guilt, is convicted, and

then admts guilt and expresses renorse. Conviction by

trial, however, does not automatically preclude a

def endant from consideration for such a reduction. 1In

rare situations a defendant may clearly denonstrate an

acceptance of responsibility for his crimnal conduct

even though he exercises his constitutional right to a
trial. This may occur, for exanple, where a defendant
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goes to trial to assert and preserve issues that do not

relate to factual guilt (e.g. to nmake a constitutiona

challenge to a statute or a challenge to the
applicability of a statute to his conduct). In each such

i nstance, however, a determ nation that a defendant has

accepted responsibility will be based primarily upon pre-

trial statenments and conduct.
USSG § 3E1.1, coment., n.2.

Escobedo-Torres clains that he was entitled to credit for
acceptance of responsibility because he admtted to all the
el ements of his offense at trial. He clains his sole reason for
going to trial was to preserve his right to appeal his prior
deportation, which he challenged on constitutional grounds in his
nmotion to suppress.

Escobedo-Torres’s chal l enge fails because whet her he
chal | enged his factual guilt is not conclusive of whether he
deserved credit for accepting responsibility for his offenses.
As the CGuidelines indicate, the determ nation that a defendant
who goes to trial has “clearly denonstrated” acceptance of
responsibility is “based primarily upon pretrial statenments and
conduct.” |d. As we have already noted, the district court
found that Escobedo-Torres gave fal se testinony at the
suppression hearing. |In addition, Escobedo-Torres refused to
stipulate to any facts in his case and waited until three days
before his scheduled trial date to waive his right to a jury

trial. G ven these circunstances, we defer to the district

court’s finding that Escobedo-Torres did not nerit an offense-
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| evel reduction for acceptance of responsibility.
C.

Escobedo- Torres next argues that the district court erred in
calculating his sentence by assessing two crimnal-history points
for a DW conviction that occurred on February 13, 1991, and one
crimnal history point for a theft conviction that occurred on
May 19, 1992. He contends that these prior convictions should
not have been consi dered because they occurred nore than ten
years before Septenber 30, 2002—the date of the offense all eged
i n Escobedo-Torres’s indictnent for illegal reentry. The
district court overrul ed Escobedo-Torres’s objection based on its
conclusion that the date of his offense was actually August 12,
1999—+the date on which Escobedo-Torres admtted to illegally
reentering the United States.

This Court reviews the district court’s application of the
sent enci ng gui delines de novo, and the district court’s findings
of fact are reviewed for clear error. See United States v.
Villegas, 404 F.3d 355, 359 (5th Gr. 2005). The defendant’s
crimnal-history category is based on his prior convictions under
USSG § 4A1.1. Sentences inposed nore than ten years before the
commencenent of the instant offense are not counted. USSG 8§
4A1.1, coment., n.2; see also id. 8 4A1.2(e)(2), (3).

Under 8 U.S.C. § 1326, the offense of illegal reentry may be

commtted by a deported alien on three separate occasions: (1)
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when he illegally enters the United States; (2) when he attenpts
toillegally enter the United States; or (3) when he is at any
time found in the United States. United States v. Santana-
Castellano, 74 F.3d 593, 597 (5th Cr. 1996). The offense is a
continuing one that commences when a defendant reenters the
United States illegally and continues until the defendant is
found in the United States. 1d. at 598. Escobedo-Torres
admtted that he reentered the United States on August 12, 1999.
Accordingly, his offense of illegal reentry comenced on that
date. Both of the convictions to which Escobedo-Torres objects
occurred within ten years of August 12, 1999, and were thus
properly included in the determ nation of Escobedo-Torres’s
crimnal history score.

D.

Finally, Escobedo-Torres argues that the district court
erred in counting his 1994 state-court sentences for DW and
illegal possession of a firearmas separate, unrel ated sentences
when cal culating his crimnal-history score under USSG § 4Al. 2.
He contends that the court should have treated the sentences
i nposed for those convictions as a single sentence arising from
related cases. He bases his argunent on the fact that he was
arrested for both offenses on August 20, 1994, and the resulting
convi ctions were consolidated for sentencing purposes.

The determ nation of whether prior convictions are rel ated

14



under 8§ 4Al1.2 because they are functionally consolidated for
trial is a fact-intensive decision that is accorded deferenti al
revi ew under the clear-error standard. See Buford v. United
States, 532 U S. 59, 64-66 (2001).

In conputing a defendant’s crimnal-history score, prior
sentences fromrelated cases are to be treated as one sentence.
USSG § 4A1.2. The Quidelines indicate that sentences are rel ated
if the offenses occurred on the sane occasion, were part of a
“single common schene or plan,” or were consolidated for trial or
sentencing. See USSG § 4Al1.2, comment., n.3. \ether
convictions that have been consolidated are related under § 4Al.2
is guided by “case-specific details.” Buford, 532 U S. at 65. A
district judge may consider factual details of the crines at
i ssue to determ ne whet her factual connections or adm nistrative
conveni ence resulted in consolidation for sentencing. 1d. “[A]
finding that prior cases were consolidated will require either
sone factual connection between them or else a finding that the
cases were nerged for trial or sentencing.” United States v.
Huskey, 137 F.3d 283, 288 (5th Cir. 1998).

Formal consolidation is not required for a consolidation
finding when factually distinct offenses are charged in the sane
crimnal information. |Id. Just because a defendant is sentenced
for factually distinct crines on the sane day does not, however,

mean the convictions are rel ated under 8 4Al. 2. | d. Even the
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i nposition of identical, concurrent sentences will not result in
factually distinct offenses being considered related. 1d.

Escobedo- Torres was arrested for both offenses on August 20,
1994; he was sentenced for both convictions on the sane day; and
he received concurrent sentences. However, the PSR indicates
that he conmtted the offenses on different dates: the conm ssion
date for the DW is June 9, 1994; and the conmi ssion date for the
illegal possession offense is August 20, 1994. |In addition, no
formal order of consolidation was issued; separate docket nunbers
were used; and the two offenses are factually dissimlar.
Accordingly, the district court’s finding that the offenses were
unrelated is not clearly erroneous.

L1,

Based on the foregoing, we AFFIRM the sentence inposed by

the district court.

AFFI RVED.
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