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Plaintiff-Appellant Martha L. Anglin appeals the district
court’s Oder of Dismssal, its order sustaining defendant-
appel l ee’ s objection to the recommendati on of the Magi strate Judge
to reinstate the case, and its subsequent order denying Anglin's
Motion to Reconsider. As Anglin’'s appeal is not tinely as to two
of the orders that she attenpts to appeal, we dismss as to those

orders for lack of appellate jurisdiction. And as the district

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



court’s order refusing to reconsider its prior orders does not
constitute an abuse of discretion, we affirmas to it.
|. Facts and Proceedi ngs

Angl i n sued def endant - appel | ee Local Uni on 1351, | nternational
Longshorenen’s Association (“the Union”) in the district court
alleging discrimnation on the basis of sex, in violation of Title
VII of the Gvil R ghts Act of 1964, and on the basis of disparate
pay, in violation of the Equal Pay Act. The district court
di sposed of the latter claimat summary judgnent, but was prepared
to conduct atrial onthe Title VIl clai mwhen the parties advised
the court that they had reached a settlenent. Based on that
information, the district court entered an order on Decenber 17,
2002, dism ssing the case “wthout prejudice to the right of the
parties to nove for reinstatenent, for good cause shown, w thin
ninety (90) days after the entry of this order.”

The anticipated settlenent was never consummated. Under the
settl enment agreenent, Anglin was required to obtain approval of the
settlenment from the Union nenbership, but she failed to do so
within the ninety-day period specified in the dism ssal order. On
April 22, 2003, well after the expiration of that period, the Union
informed Anglin that it would not proceed with the settlenent
unl ess the case were reinstated in the district court. As noted,
however, by that tine the dismssal order’s ninety-day period

within which to reinstate the suit had passed. Anglin filed a



“Motion for Extension of Tinme for Filing Reinstatenent of C ai mand

Request for Reinstatenent,” which the district court deni ed despite
a Magi strate Judge’s recommendation that the case be reinstated.
Then, on August 11, 2003, Anglin filed a “Mtion to Reconsider
Denial of Plaintiff's Mdtion to Extend Tinme for Reinstatenent,”
which the district court also denied. In her Notice of Appeal
Anglin appeals the Order of Dismssal, as well as all orders
denying her requests to reinstate her case and denying
reconsi derati on.

1. Analysis

A. Jurisdiction

1. Oder of Dismssal, Entered Decenmber 17, 2002

In her Notice of Appeal, Anglin specified that she was
appealing all three of the district court orders relating to the
di sm ssal of her case:

... the Order of Dism ssal entered ... on the 17th Day of
Decenber, 2002, the Order Sustaining the Defendant’s
(bj ection to the Recomendati on of the Magi strate’s [ sic]
Judge to reinstate the case entered on [the] 31st day of
July, 2003 which ultimately denied Plaintiff’s Mdtion for
Extension of Tine for Filing Reinstatenent of C aimand
Request for Reinstatenent, and the subsequent denial of
her Motion to Reconsider ... entered in this action on
the 11th day of Septenber, 2003.

Even i f we assunme without granting that the Decenber 17, 2002 order
did not becone a final, appeal able order until March 17, 2003 when

the 90-day reinstatenent period expired, Anglin’ s appeal of that



order still was not tinely filed.! As Anglin did not file her
Notice of Appeal until October 10, 2003, alnost six nonths after
March 17, 2003, the | atest conceivabl e date of comencenent of the
30-day period for filing a notice of appeal in a civil case, her
appeal was not tinely as to the Order of Dismssal, and we do not
have jurisdiction to consider it.?

2. Order Denying Extension and Reinstatenent, Entered July
31, 2003

We nust determne prelimnarily the nature of Anglin’ s “Mtion
for Extension of Tinme for Filing Reinstatenent of O ai mand Request
for Reinstatenent” (“Mdtion for Extension”). As we have noted

previously, the Federal Rules of Cvil Procedure

In Qis v. Gty of Chicago, 29 F.3d 1159 (7th Gr. 1994) (en
banc), the Seventh Circuit considered the appellate tine frame for
a simlar dismssal order, which allowed for reinstatenent by the
plaintiff if the plaintiff answered the defendant’ s interrogatories

wthin six nonths. The Qis court decided that “‘entry’ [of
j udgnent] should be deened to occur on the date the condition is
satisfied or the tinme to satisfy it ends.” |d. at 1167. As

Anglin’s appeal is not tinely as to the dism ssal order regardless
of whether that order was “entered” on Decenber 17, 2002, or March
17, 2003, we need not address that issue today.

2 See Fed. R App. P. 4(a)(1l); Huff v. Int’l Longshorenen’s
Ass'n, Local # 24, 799 F.2d 1087, 1089 (5th Cir. 1986)(“In civil
cases the notice of appeal nmust be filed within thirty days of the
date of entry of the judgnent or order appealed from”) W note,
also, that if Anglin s subsequent Rule 60 notion had been filed
within 10 days of the entry of judgnent, the filing of that notion
woul d have tolled the running of the 30-day appellate tinetable.
See Fed. R App. Proc. 4(a)(4)(A(vi). Anglin did not file her
first Rule 60 notion until nore than three nonths after the order
of dism ssal was entered, however, so the filing of that notion did
not effect such a suspension of the 30-day period in which to file
a notice of appeal.




do not recognize a ‘notion for reconsideration” in haec

ver ba. W have consistently stated, however that a
nmoti on so denom nated, provided that it challenges the
prior judgnent on the nerits, will be treated as either

anotion ‘to alter or anend’ under Rule 59(e) or a notion
for ‘relief fromjudgnent’ under Rule 60(b). Under which
Rule the notion falls turns on the tine at which the

nmotion is served. If the notion is served wthin ten
days of the rendition of judgnent, the notion falls under
Rule 59(e); if it is served after that tine, it falls

under Rule 60(b).3
As her Motion for Extension was not filed within 10 days foll ow ng
the entry of the disnissal order, it was not a Rule 59 notion,* so
we nust treat it as a Rule 60 notion.® Like appeals from fina
civil judgnents, appeals fromdenials of Rule 60 notions nust be
filed “within 30 days after the judgnent or order appealed fromis
entered.”® As Anglin’'s Notice of Appeal was filed nore than 30

days after the filing of the order denying her Mtion for

3 Lavespere v. Niagara Mach. & Tool Works, Inc., 910 F. 2d 167,
173 (5th Cr. 1990)(citations omtted; partially abrogated on ot her
grounds, see Little v. Liquid Air Corp., 37 F. 3d 1069, 1076 n. 14
(5th Gr. 1994)(en banc)).

4 Federal Rule of Cvil Procedure 59(e) dictates that a notion
to alter or anend judgnent “shall be filed no later than 10 days
after entry of the judgnent.” Fed. R Cv. P. 59(e). See also
United States Leather, Inc. v. H& WP ship, 60 F. 3d 222, 225 (5th
Cir. 1995) (noting that thetime limt for post trial notions under
Rule 59 is jurisdictional and cannot be extended by the parties or
the district court).

5> Anglin appears to agree with this characterization, as she
argues in her brief that her counsel’s failure to track the
appellate tine frane in this case anobunted to “excusabl e negl ect”
under Fed. R GCv. P. 60(b)(1).

s Fed. R Gv. P. 4(a)(1)(A).
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Ext ensi on, her appeal of that order is not tinely, so we do not
have jurisdiction to hear it either.

3. Oder Denying Reconsideration, Entered Septenber 11, 2003

Al t hough Anglin did not tinely appeal the July 31, 2003,
denial of her Mtion for Extension, she did file a “Mtion for
Reconsi derati on” on August 11, 2003, which essentially repeated the
contentions made in her earlier Mdtion for Extension.” This latter
nmotion too was a Rule 60(b) notion. As Anglin’s Notice of Appeal
was filed on October 10th, precisely 30 days after the district
court’s Septenber 11 denial of Anglin’s Motion for Reconsideration,
her appeal of that order is tinmely. As no Rule 60 notion was filed
within 10 days after March 17, 2003, being the | atest date on which
the original dism ssal order could have becone final, however, the
30-day tinme frane in which to appeal that dism ssal was never
suspended. The sane is true regarding the July 31, 2003 order
denying the Mtion for Extension. Thus, as noted above, Anglin
cannot appeal the dism ssal order itself or the order denying
extensi on. W do, however, have jurisdiction to reviewwhether the
district court’s refusal to reconsider its denial of Anglin's
Motion for Extension was an abuse of discretion.

B. Denial of “Mtion for Reconsideration”: Abuse of D scretion?

" This fact alone could conceivably doom Anglin’s Mtion to
Reconsider, as we have previously held that “absent truly
extraordi nary circunstances, ... the basis for [a] second [Rule
60(b)] notion nust be sonething other than that offered in the
first.” Lathamv. Wells Fargo Bank, N. A, 987 F.2d 1199, 1204 (5th
Cr. 1993).




The decision to grant or deny relief under Rule 60(b) “lies in
the sound discretion of the district court and will be reversed
only for an abuse of that discretion.”® Furthernore, we have an
obligation to ensure that Rule 60(b) notions are not used to
circunvent the ordinary appeals process, including the tinme limts
that this process dictates. Thus our review of such a notion is
“narrower in scope than review of the wunderlying order of
dism ssal.”® Gven this highly deferential standard of review, and
the lack of evidence suggesting that Anglin’s failure tinely to
seek reinstatenent of her case was caused by anything other than
inattention on her part or the part of her counsel, we are
satisfied that the district court did not abuse its discretion when
it declined to reconsider its decision not to reinstate her case.

First, as the district court noted, this was “not a case where
the deadline was barely m ssed by a day or so due to unforeseen
circunstances or the like: Plaintiff’s notion was not filed until
about a nmonth and a half after the 90 day period expired.”
Additionally, the original Order of Dism ssal clearly expressed the
90-day period for reinstatenent. Even though Anglin’ s attorney
clains that he did not receive his copy of that order, such a bald,

potentially self-serving assertion, without nore, is insufficient

8 New Hampshire Ins. Co. v. Martech USA, Inc., 993 F. 2d 1195,
1200 (5th Cir. 1993).

° Huff v. Int’l. Longshorenen’s Ass’'n., Local # 24, 799 F.2d
1087, 1091 (5th Gr. 1986)(quoting Pryor v. U S Postal Service,
769 F.2d 281, 286 (5th Gr. 1985)).
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to denonstrate excusable neglect wunder Rule 60(b): “[T]o be
relieved fromthe effect of judgnent, a party nust show nore than
nere reliance on the clerk to give notice of a judgnment.”® CQur
pai nstaking review of the record, the pleadings, and the
contentions of the parties in their respective appellate briefs,
reveals nothing in lawor fact to indicate that the district court
abused its discretion when it declined to reconsider its earlier
refusal to reinstate Anglin’s claimwell after the expiration of
the tinme allowed for the parties to have reinstated it.
I11. Concl usion

As Anglin' s appeal of the Oder of D smssal entered on
Decenber 17, 2002 and t he order denyi ng extensi on and rei nst at enent
entered July 31, 2003 is not tinely, we have no jurisdiction to
review those orders. Al t hough her notice of appeal was tinely
filed as to the district court’s Septenber 11, 2003 order denying
Anglin’s August 11, 2003 reconsideration notion, the district court
did not abuse its discretion when it refused to reconsider its
prior order denying Anglin's Mtion for Extension. For the
foregoing reasons, we dismss for |lack of appellate jurisdiction
Anglin’s appeal as to the district court’s Decenber 17, 2002 and
July 31, 2003 orders; and we affirmthe district court’s denial of
her August 11, 2003 notion to reconsider.

DI SM SSED in part; AFFIRVED in part.

10 Latham 987 F.2d at 1204 (quoting WIlson v. Atwood G oup,
725 F.2d 255, 258 (5th Gir. 1984)(en banc)).
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