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PER CURI AM *

This case is now before us on remand fromthe Suprene Court.
On Decenber 20, 2004, we affirnmed appellant’s conviction and

sentence, U S. v. Grcia-Mejia, 394 F. 3d 396 (5th Cr. 2004), and

"Pursuant to 5THCQR R 47.5 the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



by its June 6, 2005 order the Suprene Court granted appellant’s
petition for wit of certiorari, vacated our judgnent and remanded
the case to this court “for further consideration in |ight of
United States v. Booker [125 S. Ct. 738 (2005)].” Garcia-Mejia v.
United States, 125 S C. 2555 (2005). Pursuant to our
instructions, the parties have filed with us briefs stating their
respective positions as to the appropriate action for this court to
take pursuant to the Suprene Court’s said remand order.

Appel lant, represented by an Assistant Federal Public
Def ender, argues only that he is entitled to resentenci ng because
he was sentenced under a mandatory gui delines system rather than
the advisory guidelines system decreed by Booker, and that such

sentencing constitutes error under Booker which is now “plain.”?

1 Appellant does not contend that he was sentenced on the
basis of facts (or facts other than prior conviction(s)) neither
admtted by him nor found by a jury in violation of his Sixth
Amendnent rights (nor by the court on a basis |ess than beyond a
reasonabl e doubt). Nor does he contend that his sentence is
unr easonabl e.

In his appeal to this court appellant, who pled quilty to
violation of 8 U S . C. § 1326 and was sentenced to 77 nonths
confi nement under 8 1326(b), contended (in addition to his primary,
and sole other, conplaint directed to one of the terns of his
supervi sed release) that “[t]he ‘felony’ and ‘aggravated felony’
provisions of 8 U S . C. 8§ 1326(b)(1)& (2) are unconstitutional in
Iight of Apprendi v. New Jersey, 530 U. S. 466 (2000), as it appears
that a majority of the nenbers of the Court now believe that
Al mendarez-Torres v. United States, 523 U S 224 (1998), was
wrongly decided.” Appellant conceded he had not raised any such
issue in the district court and also stated that “this issue is
forecl osed and i s rai sed solely for possible Suprene Court review.”
We rejected this contention on the basis of our prior holding that
we “nust follow Al nendarez-Torres ‘unless and until the Suprene
Court itself determnes to overrule it.’”” 394 F.3d 396 at 399
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Appel I ant was charged in a one count indictnent with being an
al i en who, having been previously excluded, deported and renoved
fromthe United States after conviction of an aggravated felony,
was present in the United States w thout having obtained the
consent of the Attorney General for reapplication for adm ssion,
contrary to 8 U.S.C. 8 1326(a) and (b)(2). Appellant, represented
by an Assi stant Federal Public Defender, pleaded guilty (wthout a

pl ea agreenent). The Presentence Report (PSR), to which no

(quoting U. S. v. Dabit, 231 F.3d 979 at 984 (5th Cr. 2000)).

In his petition for certiorari to the Suprene Court appel |l ant,
t hrough counsel, urged two points. His first point was that the
Suprene Court “should ‘GVR this case because . . . [petitioner]
was sentenced under the federal sentencing schenme nmandated by 18
U S C 8 3553(b)(1) and the United States Sentencing Guidelines,
which this Court found in United States v. Booker . . . to be
facially unconstitutional.” Under this point, appellant stated
that “this Court should ‘GVR this case so that the | ower courts may
review it in light of Booker.” Appellant’s second point in his
certiorari petition states “This Court should overrule its prior
decision in Al nendarez-Torres v. United States . . . .” Under this
poi nt, appell ant does not cite Booker and states “this Court should
grant certiorari . . . to reconsider the constitutional holding in
Al mendar ez-Torres.”

The governnent filed a one and half page response to the
certiorari petition stating that “the appropriate dispositionisto
grant certiorari, vacate the judgnent of the court of appeals, and
remand the case for further consideration in |ight of Booker and
Fanfan.”

W think it obvious that the Suprenme Court’s June 6, 2005
order granting the wit, vacating our judgnent and remandi ng to us
for reconsideration in |light of Booker — an order commonly known as
a “GVR’ — was not in response to the second point (that concerning
Al mendarez-Torres) in the certiorari petition and that the remand
to this court does not contenplate our reconsideration of whether
we shoul d depart from Al nendarez-Torres. Nor does appellant make
any contention that our reconsideration should extend to whet her we
shoul d continue to foll ow Al nendar ez-Torres.



obj ecti on was made and which so far as here rel evant was adopted by
the district court, calculated the base offense level as eight
under U S.S.G 8 2L1.2(a) and added a sixteen-|level enhancenent
pursuant to US. S G § 2L1.2(b)(1)(A) for appellant’s prior
aggravated felony conviction for burglary of a habitation,
produci ng an of fense | evel of twenty-four; a three-level reduction
for acceptance of responsibility resulted in an ultinmate offense
| evel of twenty-one. Wth a crimnal history category of VI, the
gui deline sentencing range was calculated as 77 to 96 nonths
i nprisonment. No challenge is made to any of these determ nations
or calculations (nor do we perceive any error therein). The
district court ultimately sentenced appellant to 77 nonths’
i nprisonnment followed by a three year term of supervised rel ease.
In his appeal to this court appellant, represented by an
assi stant Federal Public Defender, at no tinme rai sed any Booker -
rel ated i ssue, and he concedes that the Booker issue he now seeks
relief on was raised for the first tine in his petition to the
Suprene Court for wit of certiorari. W have held, however, that
when an appellant, whose case has been remanded to us by the
Suprene Court in a GVR order for reconsideration in |ight of
Booker, “does not raise any Booker-related challenges to his
sentence until his petition for certiorari, we will not review his
cl ai mabsent extraordinary circunstances.” United States v. (gl e,

F.3d __ ,  (5th Cr., June 27, 2005, No. 03-60833, slip op.



3003 at 3004); United States v. Taylor, 409 F.3d 675, 676 (5th Cr
2005). “Even if appellant can satisfy the plain error test, he has
not net the even nore exacting test required to show the presence
of extraordinary circunstances, which requires appellant to show a
‘possibility of injustice so grave as to warrant di sregard of usual
procedural rules’.” (Ogle, = F.3dat __ (citation omtted). See
also, e.g., United States v. Johnson, 718 F. 2d 1312, 1325 n. 23 (5th
Cir. 1983) (en banc). Nothing of the kind is shown here.

Mor eover, al t hough sent enci ng under a mandatory, as opposed to
an advi sory, guidelines systemconstitutes error that is “plain,”
the third prong of the plain error rule requires that the appell ant
must denonstrate that the error was prejudicial to him United
States v. Mares, 402 F.3d 511, 521 (5th Cr. 2005). This requires
that the appellant show “with a probability sufficient to underm ne
confidence in the outcone, that if the judge had sentenced him
under an advi sory regi me rather than a mandat ory one, he woul d have
received a | esser sentence.” United States v. Infante, 404 F.3d
376, 395 (5th Gr. 2005). Mere uncertainty on this score does not
suffice. Mares at 521. Likewi se, the nere fact that the sentence
i nposed was the guideline mninmmdoes not suffice to satisfy the
requi red showi ng of prejudice. United States v. Martinez-Lugo, 411
F.3d 597, 601 (5th Gr. 2005); United States v. Creech, 408 F.3d

264, 271-72 (5th Gr. 2005); United States v. Hol nes, 406 F. 3d 337,



362-66 (5th Cir. 2005).2

Appel lant’s prejudice argunent focuses on certain of the
district court’s remarks at the sentencing hearing. Prior to the
sent enci ng hearing, appellant filed a notion for downward departure
stating that since the governnent m ght not be filing a notion for
downwar d departure under U. S.S.G 8§ 5K1.1, delay in prosecution was
anot her ground the court could consider for reducing his sentence
under U S.S.G 8§ 5K2.0. At the initial stages of the sentencing
heari ng, the governnment acknow edged that it was not filing a 5K1.1
downward departure notion Dbecause, al t hough appellant had
cooper at ed and been forthcom ng, the information furni shed was too
renote to pursue. The district court then remarked that it did
“not have the power” to “grant any Ki1.1's without a notion fromthe
Governnent and, therefore, that’'s noot.” Later in the sentencing
hearing, after argunents of counsel (including discussions, inter
alia, of appellant’s alternate request for downward departure) and
appellant’s allocution, the court stated

“l, basically, have concluded that contrary to ny

initial inclination I would go to the bottom of the

range, not the top of the range, because of the things

that have been brought to ny attention that have been

under discussion here and in the npotion. But | am not
inclined to dowmward depart.

2 W reject appellant’s argunents that the error 1is
“structural” or, alternatively, nust be presuned prejudicial. As
we held in Martinez-Lugo, 411 F.3d at 601, those argunents are
necessarily inconsistent with Mires and Infante and our nany
deci sions follow ng them



Now with respect to the efforts to cooperate, the
circunstances are clearly very unfortunate. The
Governnent mght have been onto sonething with the
Def endant had he remai ned not in custody. But the issues
of cooperation are beyond the scope of this Court’s
ability and power to address directly through any 5K1
downwar d departures.

Wth respect to ny discretion, | do choose to
exercise ny discretionand | will do so by sentencing the
Def endant at the bottom of the range.

| can say to M. Garcia-Mejia that | considered the
crimnal history and the nunber of reentries and all of
this stuff a big deal. And that it woul d have been that
you woul d have gotten the top of the range but for your
efforts to cooperate and t he del ay attendi ng prosecuti on.

But because of all these circunstances, | exercise ny
di scretion and go to the bottomof the range.” (enphasis
added) .3

After inmposing a 77 nonth sentence, the court closed the hearing
stating “the notion for Downward Departure is denied.”

The record does not establish the reasonabl e probability that
the district court felt it had not adequately and appropriately
addressed appellant’s efforts to cooperate and the delay in

prosecution, as well as his other pleas for |eniency, by reducing

3 The court al so subsequently renarked:

“I"1l reconmend to the Governnent that iif you can
possi bly convert sone of this information that the
Def endant has given you to a prosecution. It does sound
I i ke he has sone valuable information. | don’t know the
details, obviously. And | do encourage the governnent to
use people like M. Mejia who is trying hard to help the
Governnent and address crines in or out of the prison
that would make the place safer for the United States
citizens.”



his sentence by sone 19 nonths bel ow what the court felt he

ot herwi se should receive (wwth a crimnal history category of VI
and nmultiple illegal reentries) or that the court desired to
sentence below 77 nonths but did not because it felt itself
precl uded from doing so by the guidelines.

Thus, appellant has not <carried his burden of show ng
prejudi ce under the third prong of the plain error test and hence
is not entitled to relief in any event.

W conclude that nothing in the Suprenme Court’s Booker
decision requires us to change our prior affirmance in this case.
W therefore reinstate our prior judgnent herein affirmng
appel l ant’ s conviction and sentence.

AFFI RVED



