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UNI TED STATES OF AMERI CA,

Peti ti oner- Appel | ee,
VERSUS

M CHAEL ALOYSI US, al so known as M chael Amadi,

Respondent - Appel | ant .

Appeal fromthe United States District Court
For the Southern District of Texas
(H 94- MC- 116)

Bef ore DUHE, BENAVI DES, and STEWART, Circuit Judges.
PER CURI AM !

This imm gration appeal concerns the revocation of Appell ant
M chael Al oysius’ naturalization. Aloysius challenges the district
court’s denial of his notion to set aside the order revoking his
natural i zati on on due process grounds, arguing that he shoul d have
the opportunity to be heard on the factual basis for the

revocation. Appellant also contends that the district court |acked

1 Pursuant to 5TH CR. R 47.5, the Court has determn ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



jurisdiction, because the Governnent’s notion to vacate the

naturalization was not tinely. W reviewa ruling on a notion for

relief from judgnent for abuse of discretion.? Finding the

Governnent’s notion to vacate tinely and no due process viol ati ons,

we concl ude that the court did not abuse its discretion and affirm
l.

Al oysius first challenges the district court’s jurisdictionto
vacate his naturalization.® Following Al oysius’ naturalization
proceedi ngs, the United States noved to vacate the naturalization
decree, urging that Al oysius obtained his naturalization by fraud,
that is, by answering questions falsely and concealing his
i nvol venent in drug trafficking that would have disqualified him
for naturalization. Al oysius conplains that the district court
| acked jurisdiction because the CGovernnent filed its notion to
vacate nore than a year after he was adm nistratively accepted for

naturalization.

2 Pease v. Pakhoed Corp, 980 F.2d 995, 998 (5th Cr. 1993).

3 Appellant raised this issue June 19, 2003, in a reply
menor andum i n connection with his notion to set aside the order
vacating naturalization for |ack of subject matter jurisdiction.
Al t hough the order vacating naturalization was entered in 1994,
there is notinme limt on an attack of a judgnent as void. The
time limt for certain other notions under Rule 60(b) does not
apply to an attack on a judgnent as void. Fed. R CGCv. P. 60(b);
Briley v. Hidalgo, 981 F. 2d 246, 249 (5th Cr. 1993) (notinme limt
on Rule 60(b)(4) attack on a judgnent as void for |ack of
jurisdiction); see also, with respect to the second ground for
Al oysi us’ appeal, Bass v. Hoagland, 172 F.2d 205, 209 (5th Cr.)
(recogni zing a challenge that a judgnent was reached w thout due
process of law to be an attack on the judgnent as void), cert.
denied, 338 U.S. 816, 70 S.Ct. 57, 94 L.Ed. 494 (1949).
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The Federal Rules of Cvil Procedure require that a notion for
relief fromjudgnent based on fraud be filed “not nore than a year
after the judgnent, order, or proceedings was entered or taken.”*
Al t hough Al oysi us was adm ni stratively accepted for naturalization
on his interviewdate, February 10, 1993, he was naturalized by the
court at an oath cerenony on April 16, 1993.° The Governnent fil ed
its Rule 60(b) notion to vacate on March 24, 1994 —w thin a year
of those proceedi ngs but beyond a year fromthe intervi ew date.

W are not persuaded by Appellant’s contention that the
appropriate date to count from was the date he was interviewed.
Al oysius argues without citation to authority that the later
cerenonial date was a nere formality. An oath cerenony is required
for adm ssion to citizenship by statute and regul ation.® Al oysius
was naturalized by the court when he took the oath of all egi ance on
April 16, 1993, and the one-year period for the Governnent’s Rul e
60(b) was set into notion by those proceedi ngs.

The court did not abuse its discretion in denying Al oysius

relief based on untineliness of the Governnent’s notion to vacate.

4 Fed. R Gv. P. 60(b) & (b)(3).
5 R 8.

6 8 US. C 8§ 1448(a) (applicant for naturalization to be
admtted to citizenship nust take oath of allegiance in a public
cerenony); 8 CF.R 8 337.9(a) (applicant is “deened a citizen” as
of the date of oath).



Al oysi us next contends that reversal is warranted because he
was entitled to a due process hearing to determ ne the accuracy of
the information used by the Governnent in seeking to vacate his
nat ural i zati on.

The record reflects that Al oysius did receive due process.
The Governnent served himnotice by mailing its notion to vacate
both to his residence and to the federal detention center. A court
order advised the parties of the hearing date and tine. Al oysius
did not respond or appear. Upon granting the Governnent’s notion,
the court all owed Al oysi us an addi ti onal opportunity to be heard by
granting himthirty days to submt a nenorandum show ng why his
petition for naturalization should not be denied.

Apparently as part of his due process chall enge, Al oysius al so
presents an argunent about the sequence of events, noting that on
the dates of his statenents, February 10 and April 16 of 1993, he
coul d not possi bly have known that he woul d be i ndicted i n Decenber
of that year and convicted in the following February. The jury
found Al oysius guilty of a conspiracy to inport heroin that | asted
fromearly QOctober 1992 to Septenber 8, 1993. On this record the
district court did not abuse its discretion in finding Appellant
made material msrepresentations in 1993 concerning a crinme for
whi ch he had not been arrested and illicit trafficking in drugs.
W find no abuse of discretion in the district court’s denying
Al oysius relief fromthe judgnent based on due process concerns.

L1,
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Upon our finding of no reversible error, the judgnment of the
district court is

AFF| RMED.



