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" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Plaintiffs, heirs of Pernell Crear, brought wongful death
suit agai nst Orega Protein, Inc. Omega previously enpl oyed Chedean
Crear, who suffered a head injury at work. Thirteen nonths |ater
M. Crear nurdered his grandnother, which Plaintiffs assert was t he
foreseeable result of Onmega’s negligence. Plaintiffs appeal the
district court’s decision to grant summary judgnent for Omega based
on the finding that Orega owed no duty to the grandnother because
her injury was not foreseeable. W AFFIRM

I

On June 24, 1999, M. Oobedean Crear nurdered Pernell Crear,
his grandmother.! Thirteen nonths before the murder, M. Crear
suffered a head i njury while working aboard one of Orega’s fishing
vessel s when an inproperly affixed stern pole fell and struck him
He was treated for a concussion and for pain in his back and neck.
M. Crear devel oped severe nental problens. Vari ous physicians
treated M. Crear between My 1998 and June 1999, including a
psychiatrist’s treatnent two weeks before the nurder, but it
appears that his nental probl ens nay have been i nproperly di agnosed
or untreated.

Pernell Crear’s heirs sued Defendant Orega Protein, Inc., M.
Crear’s fornmer enpl oyer, for wongful death, alleging that Pernell
Crear’s nmurder was a foreseeable result of Onega s negligence.

Def endant Onega Protein stipulated to Plaintiffs’ facts in its

' M. Crear was prosecuted for the nurder and found not
guilty by reason of insanity.



Motion for Sunmmary Judgnment. Specifically, it stipulated that (1)
the injury to M. Crear caused the nurder of his grandnother, and
(2) M. Crear’s nental problens were |eft untreated due to the
actions of Orega.

Onega’ s sol e argunent bel ow was that the nurder of M. Crear’s
grandnot her was unforeseeable as a result of his head injury;
therefore, Omega owed no duty to her or her heirs. |n support of
its summary j udgnment notion, Omega attached deposition testinony of
nine famly nmenbers, nost of whom are plaintiffs in this action.
Each famly nenber testified that they never believed M. Crear
woul d physically harm his grandnother. In response, Plaintiffs
submtted an expert’'s affidavit, opining that “it is certainly
foreseeable that a person who suffers an injury such as that of
(bedean Crear woul d devel op violent propensities.”

The district court granted Orega’ s sunmary judgnment notion.
Plaintiffs appeal this judgnent, asserting that Onega s sunmary
judgnent evidence was insufficient and that its own evidence
forecl osed the possibility of sunmary judgnent.

I

The standard for reviewing the grant of summary judgnent is

clear. Sunmmary judgnent is appropriate when the sumary judgnent

evi dence shows “that there is no genuine issue as to any nateri al



fact and that the noving party is entitled to a judgnent as a
matter of law "2

There is sone dispute between the parties regarding the
controlling law. Plaintiffs argue that M ssi ssippi | aw nust apply,
but they did not make this argunent in opposition to the summary
j udgnent bel ow, do not brief the issue to this court, and do not
raise it as an independent issue on appeal. Instead, Plaintiffs
assert in one paragraph that admralty | aw should not apply. In an
earlier, and apparently uncontested ruling, the district court held
that admralty |aw applied. It made this holding because the
al | eged cause of the nurder - M. Crear’s head injury - occurred on
a vessel on navigable waters. Although the issue is apparently not
preserved and is inadequately briefed, its resolution does affect
the case. Ceneral tort law principles inform the analysis of
maritime torts,® and the district court correctly noted that the
rules of negligence are the sanme under admralty and M ssi ssi ppi
law. Finally, regardless of the applicable law, Plaintiffs failed
to provide any evidence that it owed M. Crear’s grandnother a duty
of care.

The elenents of a cause of action for negligence are well
est abl i shed. A plaintiff nust establish that (1) the defendant

owed the plaintiff a duty of care; (2) the defendant breached the

2 Fep. R Cv. P. 56.

3 See Consolidated Al um num Corp. v. C. F. Bean Corp., 833
F.2d 65, 67 (5th Cr. 1987).



duty; (3) the plaintiff suffered damages; and (4) the breach of the
duty proxi mately caused the danages.* Wether a defendant owes a
duty to a plaintiff depends on various factors, and the primary
i ndi cator of duty is whether the harmsuffered by the plaintiff was
f oreseeabl e.®

Harmis foreseeable “if harmof a general sort to persons of
a general class mght have been anticipated by a reasonably
t hought ful person, as a probable result of the act or om ssion
considering the interplay of natural forces and likely human
intervention.”® |In Consolidated Al um num an alum num reduction
pl ant sued, anong ot hers, a dredge operator who cut a pipeline that
supplied power to the plant. Once the dredge cut the pipe, the
pi pe’s owner turned off its supply of gas. As a result, the
plaintiff’s plant could no | onger power its electrical generators.
The plant and the work-in-progress were damaged. The court held
that the dredge operator owed no duty to the plaintiff because its
harm “was not of a general sort expected to followfromthe failure
to dredge carefully in proximty to a gas pipeline.”” The court

al so offered exanples of foreseeable harns: “Injury to property

4 See Lloyd's Leasing Limted v. Conoco, 868 F.2d 1447, 1449
(5th Gr. 1989).

5 Consolidated Al um num 833 F.2d at 67.
6 1d. at 68.
7 1d.



and persons fromthe escaping gas, or froma fire which m ght have
ensued, would be exanples of consequences that would be
foreseeabl e.”? But the injury to the plant fell outside the
general, reasonably anticipated class of harm as a result of
negl i gent dredgi ng.

M ssissippi law follows the sane principle. Damages to a
plainti ff nust be reasonably foreseeable, but “[o]rdi nary care does
not require that a person prevision wunusual, inprobable or
extraordinary occurrences. Failure to anticipate renote
possibilities does not constitute negligence.”® To establish a

defendant’s liability for a negligent act, the act nust be of
such character, and done in such a situation, that the person doing
it should reasonably have anticipated that sonme injury to another
will probably result therefrom’”10

In Rolison, a batter in a softball ganme threw his bat,
injuring a base runner.!* The base runner sued, anong others, the

city and the unpires. The trial court granted defendant’s summary

j udgnent because there was no evidence that the defendants coul d

8 1d.

® Rolison v. City of Meridian, 691 So.2d 440, 444 (M ss.
1997) (citing seven cases dating back to 1933).

10 1d. (quoting Mauney v. @lf Refining Co., 9 So.2d 780,
780-81 (1942) (citations omtted)).

11d. at 441.



foresee a batter throwing his bat. The M ssissippi Suprenme Court
uphel d the decision to grant defendant’s summary judgnent. 12

A reasonable man can be guided only by a

reasonable estimate of probabilities. If nen

went about to guard thensel ves agai nst every

risk to thenselves or others which mght by

I ngeni ous conj ecture be concei ved as possi bl e,

human affairs could not be carried on at all.

The reasonable man, then, to whose ideal

behavior we are to look as the standard- of

duty, wll neither neglect what he can

forecast as probable, nor waste his anxiety on

events that are barely possible.
The court held that because both parties testified that there was
no way to foresee this type of action, summary judgnent was
appropriate.

111
These principles indicate that the court properly granted

summary judgnent. Despite Plaintiffs’ various argunents, nothing
indicates that a reasonable enployer in Omega s situation could
foresee a nurder by its enployee thirteen nonths after the
enpl oyee’s initial head injury. Plaintiffs presented no evidence
that the infjury to M. Crear’s grandnother is the general type of
injury resulting fromM. Crear’s at-work injury.

Vari ous consi derations support the district court’s decision.

First and nost basically, the harm resulting from Orega’ s

12 1d. at 444.
13 1d. (quoting Mauney, 9 So.2d at 780-81).
4] d.



negli gence - the murder of M. Crear’s grandnother - is not harm of
the “general sort to persons of a general class” resulting froma
negligently affixed stern pole. One nust ask what general sort of
harm woul d be caused to what general class as a result of Omega’' s
negligence.® Here, Orega stipulates that it failed to properly
affix the stern pole. What type of harm and to what general cl ass
of people, could a reasonable enployer anticipate as a result of
thi s negligence? A reasonable enployer could anticipate (1) direct
harmto enpl oyees like the injury suffered by M. Crear; (2) direct
harmto anyone who visited the vessel or stood near enough to it to
be struck by the falling stern pole; (3) aggravated injuries
resulting fromnedi cal mal practice while a victimis being treated
for the injury; and (4) econom c and enotional damages resulting
fromthe loss of work or nental incapacity. A reasonable enployer
coul d not anticipate that after an enpl oyee was struck by the pole,
he woul d develop a psychosis, that his famly nmenbers would not
detect this devel opi ng psychosis, that various physicians would
fail to neutralize this psychosis over athirteen-nonth period, and
finally that the enpl oyee woul d suddenly snap and nurder a famly
menber. |If this conduct is foreseeable, one nust ask what is not
foreseeable. One nust al so consider what an enployer in Onega’ s
situation coul d have done to deter this type of action, and for how

| ong nust an enpl oyer continue the deterrence.

15 Consolidated Al um num 833 F.2d at 68.
8



Second, Plaintiffs discount the |evel of sunmary judgnent
proof presented by Orega. Plaintiffs state that “[i]n defendant’s
nmotion for sunmmary judgnment, no facts were presented, except that
the Crear famly had no idea that M. Crear would be capabl e of
such violent behavior.” Each one of M. Crear’s famly nenbers,
many of whom are plaintiffs in this case, testified in their
depositions that no actions of M. Crear led themto believe that
he was capabl e of this type of act. Like the plaintiff’s adm ssion
in Rolison that no one could foresee the batter throwi ng his bat
and injuring a runner, Plaintiffs’ adm ssions here are simlarly
conpelling. The Crear famly did not indicate any behavior by M.
Crear that would have led them to believe he had violent
capabilities.

Third, Plaintiffs’ expert report does not foreclose sumary
j udgnent . The wuncontradicted opinion states that victins of
frontal | obe head injuries have an increased chance of devel opi ng
vi ol ent behavior. However, it does not follow fromthis genera
opinion that a reasonable enployer in Orega s position would
anticipate that their negligence in failing to properly affix a
stern pole would cause an enployee to seriously injure or nurder
anot her person. M. Crear was provided nedical attention over the
thirteen-nonth period. Plaintiffs insinuate that various doctors
may have i nproperly diagnosed or mstreated M. Crear’s condition.

The expert’s general opinion that violent conduct is a foreseeable



consequence of a frontal lobe injury is no answer to Omega’ s
evidence that M. Crear’s extrene, sudden, and violent behavior
thirteen nonths after his injury was unforeseeable as a result of
failing to properly affix a stern pole. The test for
foreseeability sinply does not extend that far.

Fourth, Plaintiffs incorrectly argue that the district court
set a new standard for foreseeability in its order. Plaintiffs
focus on the district court’s |anguage that an injury nust be
probabl e, not just possible. As discussed above, M ssissippi |aw
does not require a defendant to foresee the inprobable.®

Finally, the district court’s decision does not conflict with
Anerican National |nsurance Conpany v. Hogue.!” Hogue held that
once sufficient evidence is presented to create a fact question on
foreseeability, a jury nust resolve the question. This case is
easi |y distinguished; here the district court correctly found that
“[t]here is sinply no evidence that M. Crear exhibited any
behavi or prior to the nurder that would indicate that M. Crear had
violent propensities or that nurdering his grandnother was a
possibility.” Plaintiffs presented no evidence of foreseeability
that would require a jury’'s resolution. Even under Hogue's

rational e, duty remai ned a question of law for the court to decide.

' Rolison v. City of Meridian, 691 So.2d 440, 444 (M ss.
1997) (citing seven cases dating back to 1933).

17 749 So.2d 1254 (M ss. App. 2000).
10



|V
The district court properly found that Orega owed no duty to
Plaintiffs. There is no genuine issue of material fact indicating
the grandnother’s injury to be foreseeable. The harm resulting
fromOrega’ s negligence - M. Crear’s nurder of his grandnother -
is too far outside the foreseeabl e class of harmand individuals to

i npose a duty on Orega. Accordingly, we AFFI RM

11



