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PER CURI AM *

Peter Mercadel appeals the denial of his 28 US C § 2254
petition, wherein he attacked his 1976 conviction of second-degree
mur der . We previously ordered that the district court dismss
W thout prejudice an earlier petition for failure to exhaust state

remedies. See Mercadel v. Cain, 179 F. 3d 271, 278 (5th Cr. 1999).

" Pursuant to 5THQR R 47.5, the court has deternined that this opin-
ion should not be published and is not precedent except under the limted cir-
cunst ances set forth in 5THAQR R 47.5.4.
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The district court held that the instant petition was tine-barred
because the first federal petition did not toll the limtations
period of the Antiterrorism and Effective Death Penalty Act
("AEDPA") and that Mercadel was not entitled to equitable tolling.

The district court correctly held that Mercadel originally had
until June 28, 1997, to file his § 2254 petition and that, although
the first petition was dismssed for failure to exhaust, it did not

toll AEDPA' s cl ock. See Duncan v. Walker, 533 U S. 167, 181

(2001); G oons v. Johnson, 208 F.3d 488, 489 (5th Gr. 1999). Mer-

cadel argues that the [imtations period shoul d have been equi tably
tolled, given the unfairness of this result and gi ven our prior or-
der to dism ss wthout prejudice.

A decision with respect to equitable tolling is reviewed for

abuse of discretion. Fisher v. Johnson, 174 F.3d 710, 713 (5th

Cr. 1999). Equitable tolling is appropriate only in "rare and ex-

ceptional circunstances." Fisher v. Johnson, 174 F.3d 710, 713

(5th Gr. 1999)(internal quotation and citation omtted). The doc-
trine applies "principally where the plaintiff is actively m sled
by the def endant about the cause of action or is prevented in sone

extraordinary way fromasserting his rights." Colenman v. Johnson,

184 F. 3d 398, 402 (5th Cr. 1999) (internal quotation and citation
omtted).

From our review of the record, we conclude that the district
court correctly determned that even if equitable tolling applied

tothe time that Mercadel's first § 2254 petition was pendi ng, the
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instant petition was still tinme-barred. Further, although we pre-
viously held that a petition filed after Mercadel exhausted his
state renedi es woul d not be successive, neither our prior decision
nor the district court's prior dism ssal wthout prejudi ce made any
mention of the tineliness of a subsequent petition. Ther ef or e,

Mer cadel was not actively deceived. Conpare United States v. Pat-

terson, 211 F.3d 927, 931-32 (5th Gr. 2000); cf. Cousin v. Len-

sing, 310 F.3d 843, 848 (5th Cr. 2002) (noting the absence of af-
firmative statenents conparable to those in Patterson on which the

petitioner could have relied), cert. denied, 123 S. Q. 2277

(2003). The district court did not abuse its discretion by denying
equitable tolling.

AFFI RVED.



