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for the Eastern District of Louisiana
USDC No. 01-CV-2634-C

Bef ore H G3 NBOTHAM DAVI S and PRADO, Circuit Judges.
PER CURI AM *
Donal d Irvin appeals the sunmary judgnment di sm ssal of
hi s Longshore and Harbor Wrker’s Conpensati on Act (LHWCA) and
Public Vessels Act (PVA) clains. Affording his argunents de novo

review, we affirm E.q., Skotak v. Tenneco Resins, Inc.,

953 F.2d 909, 912 (5th Cr. 1992).
We reject Irvin's contention that sunmary judgnment was

i nproper because genui ne issues of material fact exist regarding

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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whet her the grease was an “open and obvi ous” hazard and,
therefore, whether the United States Mlitary Sealift Conmand
(“United States”) breached its “turnover duty.” In general,

t he def endant has not breached its turnover duty if the injury-
causi ng defect was “open and obvious and one that the

| ongshoreman shoul d have seen.” See Pinental v. LTD Canadi an

Pac. Bulk, 965 F.2d 13, 16 (5th G r. 1992). It is indisputable
fromlrvin's own testinony that the grease was di stinguishable
fromthe hatch cover/l edge, despite the fact that both were
varyi ng shades of grey. Moreover, although Irvin testified that
he did not see any grease on the hatch cover or |edge, he also
conceded that when he stepped onto the | edge, he was not | ooking
where he was goi ng. Consequently, he has not shown that a
genui ne issue of material fact exists regarding whether the
defect was “open and obvi ous.”

Irvin’s argunent that the United States breached its “active
control duty” fails to assign error to the district court’s
determ nation that even if the requisite area was under the
requi site control of the vessel owner, as a matter of |aw the
vessel owner did not breach its active control duty because it
exerci sed due care by providing Irvin with a safe, alternate
path via the portable steps. He therefore waived its review.

See Yohey v. Collins, 985 F.2d 222, 224-25 (5th Gr. 1993).

Finally, the United States had no duty to intervene.

See Scindia Steam Navigation Co. v. De Los Santos, 451 U S. 156,
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175-76 (1981). Even if it is assuned arquendo that the vessel’s
crew had actual know edge that grease was enmanating fromthe

vessel s crane, Handlin Marine, Inc.’s, enployees had routinely
renmoved the grease thensel ves wi thout incident; consequently, it
cannot be said that the vessel owner had actual know edge that
the defect posed an unreasonable risk of harmor that it could

not rely on Handlin Marine' s enpl oyees to renedy the defect.

See Greenwood v. Societe Francai se De, 111 F.3d 1239, 1248

(5th Gir. 1997).

AFFI RVED.



