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Before JOLLY and WENER, Circuit Judges.”
PER CURI AM **

The Supreme Court has vacated our opinion affirmng the
denial of the 28 U S . C 8§ 2241 petition filed by Plaintiff-
Appel | ant Roberto Baez, I NS detai nee # 90703, and renanded t he case

for further considerationinlight of dark v. Martinez, 125 S. C.

Circuit Judge Charles W Pi ckering, who was a nenber of the
panel of this court that filed the original opinion in this case,
has resigned fromthe court; so on remand fromthe Suprene Court,
this appeal is being handl ed by quorum pursuant to 28 U. S.C. § 46.

Pursuant to 5THCR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



716 (2005). Baez filed this 8 2241 petition, challenging his
i ndefinite detention pending renoval to his native country of Cuba.
Baez argues that the district court erred in rejecting his claim
that his indefinite detention violates his constitutional rights.

On May 11, 2005, Congress passed the REAL ID Act (the Act),
which “divested the district courts of jurisdiction of § 2241

petitions attacking renoval orders.” Rosales v. Bureau of

Imm gration and Custons Enforcenent, F.3d __ , No. 04-10630,

2005 W. 1952867 at *2 (5th Gir. Aug. 16, 2005). Section 106(a) of
the Act does not, however, preclude habeas review of challenges to
detention that are independent of challenges to renoval orders.
See HR Rep. No. 109-72, at 300 (2005). As Baez challenges his
detention rather than the renoval order, we have jurisdiction to
review the district court’s denial of his petition. See id.

In dark v. Martinez, the Suprene Court considered the § 2241

petitions of inadm ssible aliens who had arrived in the United
States from Cuba during the Mariel boatlift. 125 S. C. at 720.
Their petitions challenged their indefinite detention beyond the
90-day renoval period. 1d. at 720-21. Applying the doctrine of
constitutional avoidance in statutory interpretation, the Court
determ ned that the statute at issue, 8 U S.C. § 1231(a)(6), cannot
be interpreted differently when it is applied to various types of
aliens. 1d. at 724-25. The Court rejected the argunent that 8
US C 8 1231(a)(6) authorizes detention under Zadvydas until it
approaches constitutional limts. Id. at 726-27. The Court
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determ ned that, because the governnent did not suggest a reason
why the period of tine reasonably necessary to effect renoval is
longer for an inadmssible alien, the six-nonth presunptive
detention period applies. Id. at 727. As, in each case, the
district court had found that renoval to Cuba was not reasonably
foreseeable, the Court determned that the aliens’ petitions for
habeas corpus shoul d have been granted and remanded t he cases for
proceedi ngs consistent with its opinion. Id.

In this case, Baez is an i nadm ssible alien who arrived in the
United States fromCuba during the Mariel boatlift and who has been
det ai ned beyond the six-nonth presunptive detention period. As
Baez’ s case is controlled by dark, we vacate the district court’s
j udgnent and remand the case, directing the district court to enter
a judgnent granting Baez's 8§ 2241 petition.

VACATED AND REMANDED



