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PER CURI AM *

Bryan Keith MCall appeals his sentence for aiding and
abetting the attenpted bribery of a public official. MCall argues
that his 86-nonth sentence nust be vacated in light of United

States v. Booker, 125 S. C. 738 (2005) because it is based on

contested facts not established by McCall’s guilty plea.
I n Booker, the Suprene Court held that “[a]ny fact (other than
a prior conviction) which is necessary to support a sentence

exceedi ng t he maxi numaut hori zed by the facts established by a pl ea

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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of guilty or a jury verdict nust be admtted by the defendant or
proved to a jury beyond a reasonabl e doubt.” Booker, 125 S. C. at
756. Booker also struck down 18 U S.C. 8§ 3553(b)(1) and thus
rendered the Sentencing CGui delines advi sory rather than nandatory.
Id. at 764-65.

The district court found that the purpose of MCQCall’s
attenpted bribery was to obstruct justice in a drug-trafficking
prosecution and cal cul ated his sentence using an estimated quantity
of drugs reasonably attributable to the drug conspiracy. MCal
obj ected that his sentence should be conputed using the Sentencing
Guideline for sinple bribery because there was “no evidence” that
he was i nvol ved in the drug conspiracy. MQCall’s 86-nonth sentence
exceeded the maxi num sentence that could have been inposed based
solely on his plea and, thus, constituted a Sixth Amendnent

vi ol ati on under Booker. See Booker, 125 S. C. at 769.

When, as here, a defendant has preserved a Booker Sixth
Amendnent error in the district court, we will ordinarily vacate
the sentence and remand, unless we determne that the error is

harm ess under Fed. R Crim P. 52(a). United States v. Akpan, 407

F.3d 360, 376 (5th G r. 2005). Under Akpan, the Governnent nust
establi sh beyond a reasonabl e doubt that the Booker error did not
contribute to McCall’s sentence. Akpan, 407 F.3d at 377. Because
we concl ude that the Governnent has not net its burden of show ng

that McCall’s 86-nobnth sentence i s harnl ess under Booker, we vacate
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McCall’'s sentence and remand the case to the district court for
resent enci ng.

VACATED AND REMANDED



