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PER CURI AM *

Def endant - Appel | ant Javi er Acuna- Chavez (“Acuna”) appeals his
guilty-plea conviction and sentence for violating 8 US. C
§ 1326(a) and (b) by illegally reentering the United States,
Wt hout permssion, following his conviction for a felony and
subsequent deportation. He also purports to appeal the revocation
of supervised release that resulted fromhis illegal reentry, but

he has abandoned appeal of the revocation itself by failing to

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



brief any issue relevant to it. See United States v. Still, 102

F.3d 118, 122 n.7 (5th Gr. 1996).

Acuna contends, for the first tinme on appeal, that his
sent enci ng gui delines offense | evel was inproperly increased by 16
| evel s. He argues that his prior offense of aggravated assault did
not neet the definition of “aggravated felony” found in 8 U S. C
8§ 1101(a)(43)(F) because he was not sentenced to at | east a year in
prison. Acuna concedes that the prior conviction of aggravated
assault was for a “felony” as defined by the relevant guidelines
comentary, because he could have been sentenced to nore than a
year in prison. See U S . S.G § 2L1.2, comment. (n.1(B)(iv)). He
al so concedes that it was “crine of violence” as defined by the
gui del i nes. See U S SG 8§ 2L1.2, comment. (n. 1(B)(ii)(ll)).
Because Acuna’'s prior felony conviction satisfied the plain
| anguage of the guideline that prescribes a 16-1evel increase, he
does not show plain error. See US.S.G 8§ 2L1.2(b)(1)(A)(ii);

United States v. Hull, 160 F.3d 265, 271 (5th Gr. 1998) (plain

error).

Acuna al so contends that he should not have been assessed a
crimnal history point for a prior conviction for petty |arceny,
because that crine is simlar to the crine of witing an
i nsufficient-funds check which is exenpt from inclusion in the
crimnal history calculation. See U S S.G 8 4A1.2(c)(1). Acuna

fails to provide any binding authority holding that the two



of fenses are simlar, thus failing to showthat the district court

made any “clear” or “obvious” error. See Hull, 160 F.3d at 271
For the first tinme on appeal, Acuna argues that 8 U S C

8§ 1326(b) is unconstitutional because it treats a prior conviction

as a sentencing factor and not as an elenent of the offense. As

Acuna acknow edges, his argunent is forecl osed by Al nendarez-Torres

v. United States, 523 U S. 224, 235 (1998), and he rai ses the i ssue

only to preserve it for possible review by the United States
Suprene Court. As we are bound to follow established law, we
reject this contention.

Finally, Acuna asks us to remand his case for the correction
of a clerical error pursuant to FED. R CRM P. 36. He fails,
however, to show either a clerical error or a plain error that

affected his substantial rights. See United States v. Steen, 55

F.3d 1022, 1026 n.3 (5th G r. 1995); Hull, 160 F.3d at 271-72.
Acuna’s conviction and sentence are

AFFI RVED.



